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hereto, marked "Exhibit A", and by reference thereto made a
part hereof,
' II.

That the lands owned by the said Bd, Fletcher,
et al,, embraced in the said Claim Fo, 798 624 comprise
approximately four thousand (4,000) acores,

III.

Some time in April or May, 1917, the Chamber of
Commerce of San Diego were advised that Gen, Hunter Liggett,
from San Francisco, and members of his staff, were coming to
San Diego to inspect possible eites for an army training camp,
The Chamber of Commerce had oroatbd an Army Base Committee of
whioﬁ the undersigned was Chairman, The information aforesaid
came during the absence of the ﬁnﬂoralgncd. and other members
of this committee met Gen, Liggett and made plans to show him
the avallabio sites and to explain the posalbiilties of each,
At this'tlno the Government was making strenunous efforts to
train great numbers of men in a very short time and Gen,
Liggett impressed nron the committeemen the urgency of the
eituation and the nohoanlf} for prompt and patriotic sction
upon the part_of'tholo having the matter in charge and those
porobnl who owned or controlled the land,

After looking over at least three sites Gen, Liggett
thvorod'}h.’xlnna Vista looation and gave the reguirements
conocerning the gquantity of land, roads, gas, intbr. electricity,
railroad oonnections, et cetera, These were all préntuod, ue
demanded, although at that time no land was under lesse and mo

M:rﬁilulun had been made for the extensione of service sbove
mentioned,
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Gen; Liggett asked that these assurances be aonsoli-.
dated into a telegram to him at San Francisco and that he vould
then recommend the proposition, Such a wire was pronhrod and'
gent to him over the signature of the undersigned, Later, this
proposition was accepted and we were told to proceed with the
untmost expedition, The City, County, San Diego Consolidated Gas
% Electric Company and Santa Fe Railway Company all started
hurriedly to work, Their undertakings were Jjust well ander iay
when other interests apparently undertook to block the estab-
lishment of fhe Training Camp near San Dlego, and have it
located elsewhesre, A rather bitter controversy developed,
which threatened to lose the Training Camp for California
entirely, until information was finally sent from Washington
that anless the controversy was seftled the Training Camp
would be sent to Texas; wh@ronpon. the seleotion of Camp
Kearny as a Training Camp site was approved, During the time
that elapsed while this decision was in doubt, work had pro-
gressed on the several utility oonnobtionn for the camp site
and this coucrageouns procedure unpon the part of those
interested made possible the completion of tne r!qnirod ser-
vice within a satisfactory time after the permanent seleation
of Camp Kearny,

Immediately affer the first advice that Gen,

Liggett had recommended this site the committee aforesaid

took into itself such additional members as were necessary to
the investigation of ownership and to the seouring of leases
apon the nesded lands, The Title Companies assisted in
disclosing negessary information, leases were Olrlfﬁllr e ;
prepared and printed, and many prominent 20n nn ihlir tiil

to She diseovery of owners and She o‘buuut of Imﬁ ﬂ'ﬂl
them, While the undersigned was Chairmen and awl tr
the committee, he could nol m.t to m Of ih&
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and maooh of this work was done by others for him and in his name,
An individnal lease was taken from each owner for the land owned
by him and executed to the undersigned, as Lessee, under the
title of Trustee, After the needed leases were obtained, one
lease for the entire traot was made by the undersigned as
Trustee, to the proper officer of the government, The ready
and generous response by the persons who undertook the acocom-
plishment of this purpose and by those who owned these lands
to the appeal of the government, voiced by Gen, Liggett was and
is a tribute to the patriotism of those who made possible the
establishment of the army training camp at Camp Kearny, _

That at the time the Government of the United States
desired the use of the lands referred to in Paragraph II hereof,
the said Ei, Fletcher was absent from the City of San Diego, to~-
wit, in the City of New York, and a telegram was sent by some
member of the said committee to the said Bd, Fletcher reguesting
permission for the execution of a lease to the undersigned as
trustee granting to the Government the use of the said lands for
five years without compensation, That in response to the said
telegram a message was received authoriszing the execution of such
lease, whioh sald lease was signed sccordingly, and the said E4,
Fletcher never had any opportunity to see the terms and ocondi-
tions of the said lease prior to the exeoution thereof,

IV.

That the rental in the said lesse provided for the

entire term therein mentioned was the sum of One Dollar (§$1,00),
Ve

That immediately after the exeontion of the sald lease,
the Government of the United States entered upon and took exocloe
sive poiiliilan of sald lands and established thereon an army

ode



cantonment, known as "Camp Kearny", and continued to use and
occupy said lands for such purpose until on or about the firast
day of January, 1919, and has never released to the owners of
the said lands its rights under the said lease for the remain=-
der of the term thereof,

VI.

That the said committee in securing authoriszation
from the owners of the said lands for the undersigned to aot
as their trustee in the executigon of the said lease, urged
apon such owners their obligations of patriotism and daty to
their country to permit such nse of their lands by their coantry
in a time of war without rental thersfor, But at the time of
the execution of the said lease it was not represented to such
owners, that any permanent injury or damage to such lands wo uld
result from such use,

VIiI.

That while Camp Kearny was in existence, there were
stationed and quarfered thereon, at times, as many as 30,000
men, who were being frained in the methods of attack and defense
in warfare with the modern implements therefor, '

And the said Ed, Fletoher has represented $o the under-
signed, as such Trustee, that during sach training the following
injury and damage was done to the said four thousand aqres of
land, and for which the said Claim No, 798 624 was presented:

(a), Between two and three miles of trenchea were
constiructed,

(b). Approximately a mile of inter-communicating
tronches were aconsiructed,

(a). Several miles of roads running in every

direation were constructed,
(d), Some twenty or Shirty dagoats were baill,

(e). Nomerous gun emplacements wers w.na. o8 E
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(£). Numerous tunnels to proteot men from artillery
fire were dung,

(g)s Numerous dugouts forobaservsetiom posts were dug.

(h). A complete rifle range was constructed,

(1)e On; hundred and fifty (16) aores of the said
land was shot up with 2 to 4 inoch shells and a groat many of
thom did not explode and thare will be great danger in
attempting to plow the ground,

(j)e The fences upon the said lands upon the ssid

lease were torn down,
(k). A small house upon the said lands at the time

of the sald lease was destroyed,

(1), Over eight hundred (800) acres of the said lands
which had been in grain prior to said lease and was good plow
land, is now trampled down into & solid mass and in places over-
grown with heavy brush and will cost Tem Dollars (§$10.00) an
acre to clear,

VIIiI.
Below are photographs showing the injury to the

said lands:
e




Photograph showing inter-communicating
trenches, .

. o h - ‘ Photograph showing inter-communicating
Fhotograph stowing depth of trenches, trenches,

Photograph showing observation excavations,

S ——— A

pPhotosraph showing 4,000 feet of trenches,
-G-
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Photograph showing observation excuvations
30 ft, wide and 6 ft, deep - camouflaged,

Photograph showing 8CC ft, of exgavations.
and embankments for gzuns,

Photograph showing 8 f£ft,. embankment,
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IX.
Attached hereto, marked Exhibit "B", and by rotor_o_noa

thereto made a part hereof, is a communication from the said
Ed, Fletcher,.
Xe

Attached hereto, marked Exhibit "C", and by referemce
thereto made a part hereof, i3 a communication, dated November
16, 1920, from the Praesident, Camp Kearny Claims Board, to the
saild Ed, Fleftcher, showing that thoe said Claims Board had
found and determined that the cost of reatorii:g these lands to
their original condition was estimated at &wonty-dn! Thousand,
Eight Hundred and thirty-eight Dollarzs (§21,%88,00)5>.

| xI. *
Attache® heroto, marked Exhibit "I", and dy reference

thereto made a part hereof, is a communication, dated November
22, 1920, from the said Ed, Fleftoher to Major Joseph E, Car~
berry, showing that he was willing to accept the said award,
X1l.
Attached horeto, marked Exhibit "E", and by reference
thereto made a part hereof, is a commanication, dated Bio_ubor 1,
1920, from the Presldent of the Claims Board to the sald B4,
Bleftoher, inclosing forms for agceptance of sald award,
XI1iI,
AtSasghed hareto, marked Exhibit "P", and by reference
thereto made a part hereof, i3 a commanication, dated Decsmbder 2,
1920, from the said BEd, FleScher to the President of the Claims
Board, transmitting acoeptanse of the sald award,
i1V,
AtSoohed hersto, marked Sxhibit 'O* and by ﬁfmiu

thereto made a part hersof, is a aopy of the uﬂ Mhﬂt if |

award, signed by the appliocant, so mnli“i“s

XvV.

Attached heroto, merked Exhibit "E", and by reforcnce
thoreto made & part hereof, is a copy of a communication, dated
Jannery 13, 1921, from tho President of the said Claims Board
to the said REd, Fletoher, relating to the said matter,

X¥1,

Attached hereto, marked Exhibdbit "I%, and by reference
thereto made a part heroof, is a communication, dated Pedruary
10, 1921, from the said Ed, Fletcher to the President of the
said Cleime Board, relating to the said matter,

XViI.
Attached hereto, marked Exhibit "J%, snd by reforence

theroto made & part hereof, ies a letter, dated May 3, 1921,

- from the Prosident of the sald Claims Board to the said Ed,

Fletcher, giving fanrther imstrnotiona with refersnce to tae

presentation of said olaim,
XVIIiI,
Attachad hereto, marked Bxhibit "K", and by reference
therato made a part hereof, is a communication, dated June 7,
1921, from the Preaident of the said Claime Poard to the said
B, Pletoher, making turthér saggentions in the aam‘mattor.
XIX, |
Attached harato, marked Bxhibit "I", and by roference
thareoto made & part hareof, is a copy of a oommanieation, dated
June 7, 1921, from the applioant to the Claims Boerd, giving
the data requested,
| XX.
- Attached hareto, marked Pxhidbit "K", and by reference

thareto made a part hereof, is a letter, dated Septembder 20,

11
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1921, froa the Chie of the Ciaims Division to Mr, Rilllam R.
wheeler of tha Army & Navy Club, Washington, D, c,. ghowtng
that the amount of the award recommended in this oase was
$21,838,

XXI,

That thereafter and on the 8th day of Ootobor; 1981,
the Law Board, war Department ILivision, disallowed the sald
claim upon €ha groﬁnd and for the reasons that the land in
question was leased to the Government as & camp site and the
damages resulting are sucih as may be expected from suoch use
and the lease makes no provision for payment of any damages
to the property from the occupancy and use by the Govermment,
and a notification of disallowance was sent to the under-

signed, a copy of whioh is attached hereto, mariked Exhibit "N",

and by reference thereto made a part hereof,
XXI1I.

That on the 20th day of Novembor, 1921, applicant's
attorney addressed a telegram to you inquiring whether thore
was any procedure for a rehearing on appeal and as %o how %o
proceed in the matter, a copy of whioh talegram 12 attached
horeto, marked Zxhibit "0", and by reference theroto made &

part aereof,
IX1IL,

That$ thareafter and on the 2lat day of November,
1921, the Chief of the Jar Deparftment Divieion addreseed a
lattar to applicant's attorney, ascknowlodging receipt of the
sald telsgram and advising him that ‘if the undersigned, as
trusteoe, mould file a Requeal for Review over his own anfo=
graphed signatore and sddress the same to the Comptroller

Gonoral, Treasury Bullding, Wasningfton, n.c..n-m 13

receive his immediate attention, a ocopy of which said letter,
marked Exhibit "P", is attached hereto and by reference

thereto made & part hereof,

WHEREFORE, the undersigned respectfully represents
that the said deoision No, 798 624 is unjust, unfair, inequit~
able, and against the law, and he respectfnlly requests.a
roview thereof, and he attaches hereto, marked Exhibit "Q", a
brief of his attorney upon the legality thereof and prays that
apon sach review the said decision may be vacated and set
‘aside and the said award herstofore made by the Camp Kesarny
Claims Board may bo ratified and affirmed,

Respoctfully submitted,

eér g) (égifiéfh;/f-ﬁi

-—-—-—-t—-———d—h_-h—————

??z: ﬁé 15; s /6V/
orney for ‘pp cant,
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‘$0 snyone for him, nor will any rebate do given on sald rental Ior

yoe ™ £, That the lande and

O T

PHreE ARTICLES QF AQREZMZERT, Enterod into tihle firal day of
Juna, 1917, destween im, &, Gamdrill, Colonel, lepartuent nurtorsaster,
sastarn ¥ tonont, daartormast '%ﬂ. 8, Army, for and in bohslf
of the United “tates of America {here tor designuted as levaee),
of the first part, and ¥, J. Beloher, Jr., Troatee, of San Diezo, in
the County of San £iego, and anto_-oi'-mitomﬁ {horeinafter deaigna~
ted an leausor), of the wsecond parl, WITNEDI, &2 '

That thoe aald parties do herody aatunlly oovenant snd agree to
snd with each othor an follows: 4 | s A
. That tho said lessor shall, and by theos presents does heredy
lease, demise and lo$ €0 tha lesooe the following desarided ‘l‘mm. ‘
to h.ve and to hold the same with their appartenances, unto the lessee,
for tho torm besinniny wita June 1, 1917, and ending with iay &1, 19282
¢ * ¥ at the rate for the term ard apon the conditions numed below,

vis:

of 3214 leaso, the receipt whereof is heredy scknowledged,
All that cortain reusl property, eto, (lesoription Juitted),

2. ZThat the 3ald lessor will sarrant ond defend to the lesasee,
{ts ofrigers and sgents, the quist and pesgesable posseasion and ocon=
ranoy of the aforesald presises, and in gase of any disturdance, by
guit or osherwise, will defend the 3ame fyoe of oharje to the Covern-
nont in or before the proper State or United Statea aourts,

5. That po Hember of or lelezate to Congross, or Healdsnt Com-
missioper, 13 or shall de admitted to any share or
or to any benefit whioch may arize herefrom, das, er the provisions
of aeatlion 116 of the Agt of C 83 & ved Maroh 4, 1909 (35 sStat,
1088}, this amchucn shall not extend, or be conatrued to extend, to
any contraot o with an insorporated company for ite genersl bemefit,

4. That the lessor hereody stipulates that no part of the money
t of the adbove desarided

pre=ises, or to the persom for whoae banelit or use they werc lurod‘h:r

benofit of any auch person,
a heroindefore desaribed ape herobdy

g

W de-1sed znd leused as a psrs of o traot of land to bo msed by :She

Jovermsent of the United Utates of America for the purposs of the eco~
tablishzent and misintenance on sald tract of an army cantonment and

traiolng cunp, and saoh other and furiher silitary uses &s ‘{.:“.-
siinatel By the “egretary of uar or ofther duly conatitated au ty

of the United States of Amerioa, o BTV IES

6., That 1f during She torm of $his lesse the United Stales of
Amerisanahall abendon the ase of sald land for tbmm aforesaid,
thon and in thal avent snd upon such abandonment, this lense ashall be
torminated} provided, however, tha$ mo temporary sssvalion of sach .
goea hy the tod States of imerics shall b constraed as an .

abandoomens, | |
7. That mpen the expiration of e tera of Whis leave or say

300naY tn-luzlu theredd, the right is reserved o femove or ou

ta be vomoved any amd «11 dal W and mta ;may e

plaged spon aald land, sither By the United States s of Aserh
any one alae on 1%s Desell of for Lin nes, h B

At o rental of the sum of Cne Dollayr ($1.00) tﬁ,lhc entire term

t of this bontru“

ir . - . z B XA & f O i e % T 'I'_o { » L
- & i " i . . » !
.. § ’
-

than is herein expressly provided for,

The following deletion and snbstitutions were made prior to the
emecution of the lease: (Detail Omitted)

IN WITNESS VHEREOF the perties eforesaid have heremnto

~plaged their hands the date first hereinbefore written, The officer

of the United 8tates whose name is signed below certified that the
rate atated in this lease 18 no in excess of the commercial rental
value of the premises named and that said rate is the amount to be
actually paid to the lessor for his own use, and that there are no
Luhlio buildings, quarters or grounds aveilable for use a&s specifisd

this lease, and that the rate stipnlated in this lease is s fair
rental value of ressonably good premises suitable for the purposes
stated herein in the looality whore situnated,

¥M, G, GAMBRILL, COIONEL, Department
Quartermaster Western Department,
Quartermaster Corps, U, S, irmy

¥, J. BELCHER, JR., TRUSTEE,

Witnessest
Michael Radznill
¥e Be Whitoomb
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Ir., F. J, Belcher, Pres.,
First National Bank,
Sen Diego, California.

Dear Sir:

Pursuant to your request for a statement concerning
the damesge done by the Govermment to my lands, which were a
part of Camp Xearny, permit me to say:

I wvas in Hew York at the time this lease was mde,
and received a telegram from you asking for authority to
lease approximetely 5,000 acres for five years free to the
Government for a "campsite”., In retum I wired you, givi
you permission to sign such a lease for me, dbut I never ha
any opportunity to ses the lease beifore its exeocution,
and did not know the particular terms and conditions thereof.

This land in actual cash cost us in excess of
3125.00 an acre, =0 you get some idea of the property we
lant the govermment. I never received any consideration,
and my understanding is that you have not. They used practi
nona 9f our land for camp purposes - possibly five acres; inste
of using it for a camp site, they used it for artillery and

They built batween 2 and 5 miles of trenches,
several miles of roads running in every direction, nearly a
mile of intercommunicating trenches, 20 or 30 dug-outs,
numerous emplacements, many tunnels to protact men from
artillery fire, many &ng-ontn for observation posts, a com=
lete amall rifle range. They shot up 150 aores of our
d with 2 %0 4" cghells and lotas of them 4id not go off
and there is danger in plowing the ground. Congressman
sald that the Trench are sending out experts now to looate
duds and 1t was only a few weaaks ago that one of theiyr
exparts was killed. There 13 to 1life to farm the
land. There are 3 or 4 miles of ls - footpaths, Our
fonoes wore torn down as well as a small houses 800 acres
which had been In grain and good plow land, is now tramped
down into a @olid mass, and in places ovmm with heavy
brush, which will cost ua $10 an acre to dlear s s vhereas
1% wounld be farmed otherwlise. -

_ 1) | )
Page Two/

We are still unable to go upon the property, and
it 18 as yet in the control of the U., S, Government, In
all other cases but mine the Covernment has been putting
the property back in its original condition, and in advertis-
ing for bids for the Camp Kearny buildings, the advertisement
proﬁggd that the ground must be restored to its original
ocon On.

I wrote General EXuhn, asking him to put the ground
back into condition, and he sgreed to do o0 and sctarted in on
the work, but his organigation was ordered elsewhere within
a few days thereafter and no further workao%.

| Py >

I attach to this letter the bidsof,Xiley &
Peterson, reputable gr gontractorse of this city, showing
what 1t will cost to have the ground put back in shape.

These lands are Jjust outside the city limits of
San Diego. Ve are planning to immediately »nut water upon
this tract. Ninety-five percent of the lond is cultiveble
and tillable.

I an sinply amazed at the decision of the Comptroller
General on & possible technicslity, in rejecting the Zelcher
claim, Justice and equity alone demand that owr land either
be restored to its proper condition, or the damage as
determined by the Army Board of m-inoera paid. Under an
identical "Belcher" leace, other properties undsr the control
of the governmont have boon restored to their normal condition
a8 near as possgible, at the expense of the government, and
why should this property not receive the same treatment.

Nearly a year later 1500 or 2000 scres of land,
additional, which I control, was necessary for small arms
practise, oto,, and lajor General Strong in a letter acked
me for the use of same, In a letter I granted them permicsion
to use the land. The 3Board of Engineers determined that the
to thie last mentioned property was 21625.,00 and today
I received p draft on the U, &, Treasury for that amount,
altho I would mmoch have preferred to have had the lmd put
back into ite original condition and no payment made,

In the matter of this "Beloher” claim of 221,858.,00
the mward of the ; mant engineers, it io imposeible for |

]

me %o dbeliave that the U, o, government on any kinl of &
Wmltﬁn J‘“E to 4o the atert injustice to men
who were patriotiec anough to 1 to the povernmsnt for

five years free of coat, & half million dollars worth of
property for the use of the pgovernment, and then be ocompelled
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Page Three /

to spend 325,000 or $30,000 in putt that land back into
its original condition, owing to the dam done to it

by the government by artillery and infantry practice while
they were in possession of the property.

During the war I did only what any othexr American
would hava done. It was imposgible for me to go into the
army on account of my , but I had one son volunteer
in aviation, 3esidss giving of my money and strength in
the general war work, I was a member of the Distriot
Exemption Board, with jurisdiction over Los Angeles, Orange
and “an Diego Jounties, and devoted most of my iime to
hearing 4,000 exemption cames on appeal from the decision
of the local hoardn, '

ATteor the sorvice I have rendared, I havse not yet
came t0 the conclusion thalt the U. S. Government i3 so poox
that it desires to repudiate its juat odligation, and my
one dasire is that the U. S. Covernoent will put the land
vagk infto ite origiml condition. This I wonld much
nrafer o any money congidoration,

yours very traly,

ED PLERCHER

San Diege, Culifornmis,
Degember 57. 1921,

Colonel Ed m.M. | ﬁytiﬂ v{%{;ﬂf/m Kf?g;/ 7 @ﬁ»ﬁdm.

920 Eighth Streot
8an Diego, mu.'

My dear Colonel Fletcher:

After & personal investigation of the four
or five thousand acres which you control and whioh
was & t of the Camp Kearney loase signed Ly
Pruank Belcher, Trustee, will say it is ocnt up
with soversl miles of etraight and sig=-sag Strenches
from two $0 four and five feet deep, with & mumder
of exscavations fally ten feot deep, with embank-
ments, observation poata, dugouts, light trenches,
roads, patha, eto,

I was fumilior with this ground before it
was included in the Camp Eoarney sife, and I wounld
not oare to take a contraot to put this land dack

in its original ocondition for less than twenty-
threo $0 Swenty=four thousand dollars, wnd umder neo

eiroumstonces, or at any price, wonld I attempt te
remove the duis or unexploded shells at the Surget

range,
Very sincerely jyoors,

RILEY & PETBRCON,
Por, ¥, X, Rlley,
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GEORGE R. DALEY
PAVING CONTRACTOR
552 McNEzce BUulLDING
SAN DIEGO, CAL., Jan, 10, 1922'._

| Gt Cotinile i

Colonel Ed, Fletcher, -/t['-o-?k/ﬁ’
®Pletcher Building, 2 ' «

San Diego, Calif, :

Pear Sir:

Purgpant to your request for a bid for restoring
to its original condition some four thousand aocres of land
on Linda Vista Mesa which was formerly a part of Camp
Kearney, will say that I hereby offéar to do this work for
the sum of Twenty-four Thousand Five Hundred Dollars
($24,500,00),

This does not include filling the trenches, gas
pits, tunnels, etc,, only to a level, You will understand
that after there has been a heavy rain the filling will
settle considerably and additional work will have to be
done thereafter, However, I will do a good Jjob, I do not
care to make any bid for restoring the 150 acres which was
torn up by shells as I have been informed fhat: there are
some unexploded shells in fthis land and I am not equippmd
to locate them and would not want to endanger the lives of
my men in such work,

If you prefer I would be willing to do this work

on a force account., I have about 100 horses and mules and

complete grading equipment which I could put upon this work

as soon 83 the ground has dried out sufficiently, I would
make you a real price for this equipment on a per Aiam
basis with an overhead charge of 15%.

Trusting that this bid may receive your favorable

consideration, I am

Respectfully yours,

George R, Daley. ‘ .

D,_ 6f s N R e )

Bxhibie "O"
B2ADQUARTERS U & TROOPS
CAMP EEARNTY, CALe
dovember 16th, 1920,
Mles
Proms The ¥reoidont, Camp Noarny Cflaimo Doard,
To: ‘Colonel 54 Metcher, 920 Eighth Ztroet, tan Siepo, valiifornis,

Subject: Danazen.

1s Reforrins to your lettar of Cotcher 4, 1020 ané previous.
communications on the same subjeoct, the tracts of land menticned in
that comrunicoation huve had, oo far an the Soard 1s able to deteormine,
no damare done then a2 rcenit of Coverament ocoocupation,

£¢ Thio doee not inclade, however, the ares maried on mep
ad "Lot 41" vhich hoo beon lasted t0 tae Covermment through Ure Te Je
Belchar, Jre, oo Tructes, The t of reatorin: this nren to ita ore-
ipinal condition i estirated at (21,058,000,

3¢ The srec immediately aldjacent t0 that loase i sloo unler
your oontroles It eme takan over Ly the Covernment under sn asroamand
conoti tuting an od lease to the Cowrmment and the Covermmmont ia
tharefore r&o&ﬂ e for 1t rectoration, the ectimted ooct of whish
will be '{*10 200,

de Due t0 4 decinoion of The Julpe Adweate Cenersl in Can
Prancigseo, 1t ha® hooome neoessary $o separate thove claime wiich =il
be placed throeugh ir, Delcher oo %rmho and thoro rlaced by any prope
orty owvner aQirectly, However, 1T you wilil inliocete pour wililnguess
to ascocapt the in the adbove menticned fipurer {medinte ntepn
will bde Ssken %0 olooe thic matter, It (o mnderstocld that rour propoe
pition of Cotober 4, 1920 wac elther % have the Covernsmnl reziore e
land or precent an &aunw of the et of rectoration therend,

JOSEIR E. CANBERERY,.
Sajor, Infentry

JEC o



Sxhibdis "2°

unlor Joseph Ne Cardarry,

Yy dear lnjors

ingwering yours of Jovember 16th, will vay I have
ot had ‘tl::o to personally go over the different areas,
bus T == willing to socept the [1623,00 to cover the
damare of the ares adjesent €0 lot 41,

In racaed %o the dermases to lot 41, will say
hat tho oum of (21,838,00 to alto satizfaatory.

rindly farnish mo with tho proper papers ia reo-

latlian theretos
Thanikzins you for your promptness in this maltter,

b

Vory clinocorely yourse,
D TLEICHER

. Eehidbit "ne

Zearny, Celif
m'l’imnm'ut. 1920,

Colonel %4 Fletoher,
920 Eighth Strest,
San Diego, California,

oy dbar.c:ol.m:-

Horowith forme for icoceptance of Award, four {4) coples of each being
required,

The form marked "Ho, 1" L9 to cover an tance of award of & assoo‘
for dmmages to Lot 4l and form marked "Ho, 2" v to cover cooe
the oum of for damages to mpnﬂmma@ of Lot gnthore

00 * boon granted in your letter of Febmeary &0, 1918
Ceneral *, &, “tw Velghe Thin property shonld be deccribe’ in ouch men
ner as to izclude used the Covermnment and adjacent to Lot 41,
As you will note, tho form marked 0. 1 should de cisned, when ocompleted,
by lire Selcher ond the form marked INoe £ by yoursels,

Vory tmly yours,

1ot Lte Qeliele,
Provident, Claims Joard,



Bxhibis "#*

1920

LY« Jarney L. Heeden,
Proaidont, Clalno Doard,
Sanp *earny, Californis,
a2y dear L%. leedens

I thanXx you for your Xxind letter of
2ecenber 1lat,

Inoleoaed herewith find claime for
281,838,400 1n quadruple in favor of frank J. Beloher,
dley irunmfce, and alve ny olaim in the oum of
J16284,00, |

Tours very tmly,

59 TLATCUER

0 3 0_‘

ABLBALB MADS IN PURSUAGCE OF
»  AHARD,

- ENOR ALL MER BY TORSR PRBSFUTIC

that I, Prank J. Balcher, Jr., Traotee, of the City of
m Diego, Soutty of “an Diesn, “tate of California, in conmvidere~

5 tion 2f the sum o«:@ex.naa.oo. have remisod, roleared and forover

qnlmh!md.mﬂ by theoe proconte do remioce, relecso and forever
quitolain the Covernment of the United “tates of /merios, and any
dopartnent, divioion or bturesu thereof from all sotlons, comse and
gaupeg, of aetiﬁna. Jucgmgt.l. enite, controversios, trecpasees,
dobt, Qutiesn, danure, moﬁnta. roooninse, and demande whstnoever
for or by roanon of any matter, cause, or thlns whatscever, sad
particalarly firom any ond oll liability for Jampes, arising omt of
the une and ocoupanoy of tho foliowing desorilol property by the
coid Sovernpent of the Uaited itater in the minlenanse of an army
cantonment and $ralnine camp or other milltary nece, uader and vy
virtue of that oortain leare rade and entared ind on the firad
day of Jare, 1917, by and between Frank J. Selcher, Jr., Trmaice,
lercor, and the Covernment of the United '"tatec of imerios, ieopoe:
plopia antan ToV 78} e Bl o egtieh Loty i
_ of Tx Uisolen jancho 1ot TS§ the east O morec, am’t?gnagaz
pt 16 a.a.tuat.mmttm.nfthemrmxh
section m 51l in tovmehip 15 Oouth, mmce & ent, of

x Hleaion "’a"";““"‘“‘ﬁ in a1l one thounand too hamdred
and ninoty two (1292) aoren mors or a0,

‘undey the terme md 1n the nanner preseribed In and by the Jlalme

toard, s188ins at Jssp Tearny, Callfornmis, on Decesber lot, 3920,
sertified drae oopy of vhone sward is nitached,

___ Gay of Meoamber, 1920,

i 1§ TIYERS: WARNROT, I Bave hereuate met my hant ond affized




Exhibit 2"

Gamp EKearny, Oalif
‘Josnary 19, 2921

Solanel Zdw, Fletcher,
620 -8th Sn'ut
‘an Diego, Teldl:

Ny dsar c::l.aml Flatcherie

Somaat that you inform Hr, Jolohar of the necessity of
including in hin relmu not only those parcsls
deen damsred thro the ocoupanoy of the Covernment, but also give
we the statensnt eith repard to those leanes, whish ave now sdoub
%o be rotirnad to $he cwners and vhidh in na“g hoo suffered mn
the Y1litary opsrations thet were oondugted ng the l.alt threo

3"93"!!1
I em yours very sinesroly,
Baynay L. BEsodon
1ot. Idouty 2silele
gomnandi iy
PTeEL

of 14ng i DS .

--------
-~ b

Bxhibit "I

Fobraary
Tonth
1021

Lt Darnoy L, leedan,

. Olains Board,
 Comp Eearny, "cal ifornia,

!&y degr L%, laondens
| Enocloned horewith find lelapsze and

three oopiw Ln tho m.at.m of the clelnd azainct

the Govornment for &mea ‘gigned by T, Js Selcher,
:1‘.. Tuutos,
ml you kindly writo me & lettor ocknowlodge
ing recolpt of pame, the u-derotenéing being if finally
spproved by Fashington, the check will be mads to
Te Je Jolohar, <, ?rtﬁtea, vith o abtat!.on; plonce,
that T be notifiod when the award 45 finally spproved
end chook receoivad for the amount,
Yours veory tmuly,
&) 2 IETCHER



sxhidit "I
CAMP ZBARRY, CALIF,

w 3&. 1931-.

Pile Noe: 138
Trom: The Caxp Raecrny Cloime Zoard,
08 Ere B4 Plotohror, 920 Blshth umot. can Dioso. coluomu.

sudject: Clainm,

1, attachel hereto plasse £ind a latter directod to Ur, Fa J-
Dolchor, Jre, ootting foxrth all that 1o nocesssry with respect to your
damose olsim on land legosd through lir, Beldlera

2¢ It will be necesasary for Ie, Sold:er to dresr up 8 otatemont,
el ilar %0 the ol that you onbmitied lust weok, and forward same to tho
caap .;..emy ¢laimo Doard, Fleate osll v, Bolahar’a attmtton to the
necesslilty of repeating the following datose

Date when dsm goourred: 1917 end 1918-

Land on which the damoge hag been sustained: as do- .

soribad in attachod letter,
A ate cont of roatoratlum 226,000,004
0 amount in oubic yards: 18,000 oubio yardoe

lmily ad upon requant,
By suthority of Prooldent; Camp M Olaims Bmdl
SARDEY Le UBBD'RH,
180 Lts Qeilelsy
deqorders
=G so
1 Incl,

{Lottar)

. Ezniut e

Wr ssgistance in tho completion of thm rapers willi

’ - . .

OALP ERARNY, CALIP,

m 7. 1981.
Pile hb'.l_ 160 (Oamp Xoorny)
‘Proms . Camp Eearny Claimo Soard, Camp Xearny, Calif,
P01 Oolomol Ed. Flotaher, 980 ifehth Street, fen Diego, Oalif,

'an)joctl : 'Damsl Claime

is For your womtion forward horevith one aizned copy

 of the stotamont of oloilm of ire Fe 3. delchoy, Jr. ae yowr authorizoed

Wt. aﬂtﬁﬁ MQ ?’: 1933,'

fisut propused 13 o Sefioes 14, 15 SAEOROieL That e11 sopdes oF s
| office 80 oto a copiec :
.ﬂ.rat a:tt be degiroyed, o ae t2 avol Egonmaion.

Zs All nocencary mogore ha:ve been acsenblad in thies sffice
todny and are forwarded to the Cleime Board in lashington for aouon.

By autharity of the President, Cemp Zearay Claims Doard:

BARREY Le HEEDIR,
1sd Ili.ntl ' Qbki Cos
Regdrdsrs
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June 7, 1951,

ho ‘.w n‘.,rn:-; Clieimo Jonrd,
* ..,.,arvz
"‘al rnla.

contlomon o=

“ho property desc*!.he% bolow ia ammft:;e e;:tcﬂ::‘ ::gng;rgo
:'.’ Camp X . na tha respactive ownerg thoreo apreo .
o hory | s o through verictis inotramento i'J loaned 40

Tletcher, hip proporiy weo
ma oS :"r':mt.;o in 10?.7 andw hy c; nz Truntae, leszeld to the Unitod tiateo

SJovernnent ot ALt timo for the pu'pwe of eatablmhmg theroon Omp
IS8 0T e

Uaited (taten qoremmnt new propezen to asbandon Canp FKearny

The
I have no peenni intaront in

and »atuvn the property %o ito omors..
a £ this property, bdut, inamouch as the leane Ior
'ggoﬁnmnt 15 alﬂmﬁ"by m; as Suntee, I nundorstand thad ﬁ

» o $o orozond Yo you sudh alelinme an sny of the = ogw gwmart MYy
%.g.va for dpma:-cn {n asnpeation with the osccupsnay gf the proparty by the

Govermment,.
In a..,n:cmi t7 tharewith I dealre %o nrosent to mmr
=7 aspo gt Tmiote ‘“‘w cleis an malinitted to you on Docember lat,
-“:r Hre =4 "‘1ct.c.ha“ for dsmnrag susininad throush sooupancey by tho
Tavarnmant of ih ima deagribad ,el*m-

nasasLary

iaao

Leane No. 40
¥ay 29, 1917 ‘n undivided one fourih ¢1/4th) interast
AT {n 4he Dset three hundred ninety two (S02)
gereos of tha “eost fouy hundreld Zorty two
and Zorty hundreiths (442,40) of the lounth
fonr hmndrad Tarty sight (448) acres, doce
tiop 2ightoon (IBI 7owashiy Pifteen *(15)
Joush, Zsnge wo (B) dent, P he mast Cive
nusdrad ai:t:y (G60) aeren of the Test pixz
nandrad thirty two (632) acres of Seotion
pinoteen (19), Tomnship Pifteen (15) south,
z—:an ™o (2 "eot exoop$ the rorth one
w0d (100} sorens the Horth five huadred
'shirty nine {539) seres of tha Dagt Live g
handrod oixt (560) aoraa the Went oix
nandved thirty swo ( &uen of tootion
™hirdy c.:o} 'Ymnmlp Tifteen (18) 2sath,
Sanrs o 5 ) 7o8%, all belng in Lot ,.ovmty
twe (78) Ex~liisaion Partition s+ containing
one thousand three hundrad nlnm one :

(1291) oceron, moOYe oF uan -

Lecod I'0e 4l=A
day 21, 1917:¢ mtored inte by Goh EA Flateher “
gnthort god agmt of the s:ad.l
» BN ion mﬂ ‘
mn

m-mgaion smmm ,‘

R

‘Lears 5ios 41
. Hay 21, 1907¢

ty to the E‘-.f ‘

Losse o 89
Moy &1, 1917

Logse No. &0
Hay 21, 1917:

Loase No. 45

 June 26, ‘1917 |

o -i‘ﬁ#‘%ﬁl?s? *Ting

: a 3

Col, m Motchor, suthorized sgent for

. wBe

?guuto Lond Company. 3eoticn Twenty
ip Pifteen ’:I.B) South me
™o ( Exeiigsion Hanoho Lot

H 30”
thoee ( the aom one=hal? 1/3) ot

Bootlon 'Nu oich L. gsion o
Loveaty 00 73 3 Sarth ene-hal?
{1/2) of Seotion Twonty-anine (29) of Iz~

Mionion Bandio Lot flevanty three (75)3 the

7::? Bight (8) oeres of tion nm
19 Pittoen (15

Bouth,
' B) Vent; tha

t ?onr (4) ma of
o iorth one-holf (1/2) of Dection Thirty

0), all being Jstmm 7ifteon (15)

801:!!'1 Range M‘?E Went fcr Exeliincion ¢

Dasens *.ot Seventy thres (76), containing

%n &ll onme thensand two huAdeed ninety %o
892} asTaz, nars o J.oas.

Ratered fate Y M, Gmover €. frank
Saaretesy Awmy oot Comaliies, Agend for
00ls B& Flolouner and sgesnt Zor ide Gs Filor.
The Yaet thres hundred ninety twe (552)
aoren 07 the seat four Mandred fordy tw
et four teniis (448,4) acrau of the Soush
rowy SwnErad foyty elzht (448) soiez, Seoe
Pion Dirksteen (15 Tousnlp Pitteen (1E)
senth, ..:maﬁa i i1 L verS, of Ea-Kleolon
“}meha nod | wmt o (70 }; ke cast five
hmdered sin 560} &cres ¢ Zhe deat siz
Im i&red t?i. g (632) sarer of rsotion
Binctaon qg enip -*-u’tw. {38 south,

annxe Teo twt c T Dwelringion Readho
:-93 ﬂavm v toy (72), {czeept 2he Korth onme
Tandeed emo ;‘.:.e erih five husdyed
t* 3\ 7 mw :z:zw:t- ef the Zgst five
headred siutr { bu-G pecte of the Zast six
m&*ea thirly oo (532) nores af Section
TRITTY 0013 Tovmebip YSL%een (18) Seuth
RSO wene, =3t Sevandy WO (5...

Sxwienlon Iartitia 1o Gontaining In 11 one
, three handroed nfaeygy onz. {L,991) ooves,

'ﬂi’ﬁ ﬁi‘i -E;#ﬂﬂsf

2tored fnty by lire Qwovar Co 'ers»h
Jaoyetary lray Dot Comuittas, Agw.t
Lot (oL, SR ¥ietchors ragblo "Lot Ons
thounsnd aad two hundved fifieon 11.2.15)
batler known su the fay n;got esntaining
trolve ang one half (Ln-i/2) _aoras, mare
oF Isag, heisg o rtuim af tha Sept one
Mt {1/2) of =al Fugbla Lot Cne thonoand
bu red fifteon 218)e ;

Entered into by Colonal = Flatohers

(Eenshaw) e
(1/2) interest in
9) a.nd on (10},

l‘lm

mmmz P
e L0 on of

m rmn an ‘hundrad

in the of £100 Sz&- County heosrder
‘:: mm ornia, mnhm

; : '_-n"J



| ey iy 0 e Solidlt) R SO A WAR Dsw“ .ﬂr
Piftoan (16) aoren, St et SRS h S T Mﬂoa of Chlef? of Fiuence
According to s tatoment of n:. nomn foran@ oy R | | ,
behalf of the owners of tho property, %mltu o -GEIRRE R e SHE |
tions to the amount of g xpﬂzlntllr five el A _
(18,500) cudie yarde, an to have m conmotion with * . § - _ SR
the use of this groua for an artillery reng T™e comstmiotion of ~ PMle lio, 152 P (Comp FRoarney, Onls)
trenchos and dugoute was undsriaken mtbmulﬂﬂmdlmc SR
I om elpo informed by lr, Tletchor tAat it is aigfionlt o SR .
state juzt vhat the cost of 101011 the ground wonld be, but he 2 .- . September £0, 1921,
boliaves thot 1t will he neéarly 325 00, and that thie eatioate F AT e
is baszed on s folr estimats of the mt of hbqr and nuﬂalo I have - o Mre Williem e Thooler
giready sisned a "releace made in purouance of aeard" nzusry l.mh' . _ Arny and Novy clnﬁ
1021, zecurting the sum of 331,338.00 uhlt vna forwaried i SN ?Jaahinetan. De Ca
Qaine Soerd nt Unmp Zesray, Callfo | 3 - i Biss
On ifnformabtion and belief I mﬂfy that thh ohm 10 3mt R | s | . ‘
snd propsr and that nayment thorvefor hat nolt bhean nuim i« S s Reforrinz to your verdol mqui. of this day,
| & it EERL I bez to advice you thot an awvard of [1623.00 oovore
Raapmwmw. 3 - 2 R ine tho "Fletoher claim”, has deen forwarded £o tho
| | 8 - Tinanco Officer, San ﬁ‘ranomco. Coley for pottloment
Fa do lﬁﬁcizg,mﬁ. N ol ot i‘roa that of£100,
‘4' 3 - '

. The "Delcher clain”, will be forvarded to the
: e eomptroner General for ooitlement within o dcy or o0,
293 AVEL ' - SR The esmount oi' the awvard 2o recommonded in this cace
S TReY : atanan at m.aaa.oo.

He e LOUD,
Chief of "'lnmoe, TeSaAe

G=%




ATR=915 | OLAIY TG, 798 624
NGRIPICADION OF DISALLOVADCE A
TEEASURY onw-zmn iR RS

FRICE OF A'JDI"‘OR DOR THE VAR mm e
QIBGH{}BQ D.c. e ‘ '-.‘-:‘

Je Je Zolchor, B

rantee for the benefit
of Ld. Tlotchar MR e (2
sen Dieogp, calils ' e

. _r-,.-_de;“q

Your olain for pajment of domages emounting to $21,838.00 to m ! -L——--~L
property of Zd, Flotcher, held under formml lonce by the Goverament from'  NERESERG -
Juno #5 1217 %o June &0, 1921 hos beon ozamined end DISALLOWED by mttttoa‘h

Io. 798 624 dated Oct. 6. 1821, for the following named reasons, vizs

The ovidoncs prevented showz the lond in quootion was leanoa m tm
Jovernzent ac o camp sife and the domages remmliting are such o8 may be ox-
pocted {rom such use and the :Lomo mizes no mrovieion for poyment of any
dzmapez te the proporty resiiing from tho ccoupancy and uze by the Cove
ermmeont, oJaid clalr i3 therofore disalloved. LSRRI

Respeatfully, S o
| J. Re YoCard, o
. Comptroller Cenorole i o

57 Je Be Go L

| §

. [4 F s
-
"y -.' 4
RS LIRS,

R

o.---l—l .....J..M..._L.., A= ‘_.._7
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jer Department Diviston e _ BEFORE THE COMPPROLLER GSNERAL OF TBE UNITZD STATES.,

S| () W -
I¥ TR MATZER OF THE CLADS ;
OP P, J, BELCHER, TRUSTER )
FOR THE BEMEPIT OF ED, PLETCHER, )

samhingbon
CLAIM Bo, 798 624,

BRIEP OF ARTORUEY
FOR APPLICANT,

L™ A Uy
- . - \ -
(R W T pie i _“:..J_,
R AT SN
AR T )
siLe _"'-0! (“,‘\-{.
A .\“ ',

AES 913 o S

.
]
3
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. ap Sty
- e iy
™
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It 16 oubmittsd that tho faotc presented in the
request of the appiicant, F, J. Belcher, for a review of the
fonsohﬁ"mitn presents & ouse where tho lesseo of real
property has during ito oocupancy committed wuste upon the

nrcuua' for ‘lh'!.oh‘ it 18 legsally liadle.
*’ﬂuto' hus been defined by various oourts us follows:

"Fasto,” or "vustum," is & spoliation
or deetruotion of houses, eto., $0 the
disherison of him that hath the remsinder
or reversion in fee simple or fee tail,
BOLLY dms Sae He. Davemsort 5. B3
| ort vs oon
X SANAl *” = ' ‘ P‘_.. 8”. wi. 18‘01'. 3. " Aﬂo.B.p. 1;.
Reopoctiully, ; g;aaonon "8::“.{ 6 ¥la, 450‘ 460, 401,

Te He DAREIDALE " | B.ém’a‘lof $ Dille v, Hampton, 9B

Chie®, Unor Dopartmont Divioion | B . l'::’.w ‘:. h:.:u.‘ to de & :po!.l or
i ; leatruotion in houses, gardens, trecs, or
BF e He Go : other corporesl hereditaments, to the
L= _ disherison of him that has the remuinder
- or reversion in fee simple; and it io
- said that whatever is done which tends to
the destruotion of the inheritance or the
impair of 1te value ie waote, Saith v,
Sharpe, HCo 91, 08, 6Y Am, Deo, 6V4.

%Wante 1s "the destruction or material
alteration of any part of a tenement by &
tenant Lor 1ife or years, to the injury of
the person entitled to the inmheritance,”
18 o Comn, 841, “And 4% may be
committed as well by deastraction to guy
rﬂ of a tonemont, . It is wante to alter

uildings, or vary in any manner, the
. - i [ e , 0% _‘.mﬂnm.- 6 Vait ‘;‘. & bet,
e . B39 2ag1. Lanal, &'®. 548, $he injury te
PR G B e | ‘ - the realty must be of & pormsnent

lire Charles Co Crouch,
Gan Diegxo,
¢alifornia,

sir: : .
Your telaepram addrecsoed to the Comptroller = - oo
Senoral Tolativo to the olalm of 7,7, Zelcior, trustee A A
{or 24 7lstcher, has beaen referred t0 this Divielon for = it
2OPLT . | A
You aro advised that 1f ire Delchoer,as trustee, = . w
will fils a requead fo review over his omn autogsraphed L
aisnotro and odlress the oamo to the troller Genoral, . A
Troasury Suilding, Washington, Dele, 1t will recolve 1o - . TS
irmediate attention, : | e

. '
A scharagter--some aot whioh does a lasting
reie W R ‘ _ _
Eas 2 TN BN Ih _.. o %" ‘ A v
~+ . . ‘ ey
; : [ L I._:: fd ( {5 "RV
o k) ot 3
A A
_": " .'
Tyt ‘4
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ary to the erty or tenda %o The author in support of his statemont oites th
::‘am ites identity; and this may be et T e e
cage of Bryan v, Frenoch, 20 Ia, Ann, 866, in which it wus held

acgomplished by any ntmuon of the
pro whioh ie materiul and of a
subatansial nature, lavenpors v,
Hagoon, 4 Pao, 8’9. 301' Ore. ,3.

67 Am, Rep, 1.

Vaste, in its .uzlut definition,
is -hatonr doea a lasting damage to iho
freehold or inheritance, Beekman v, Van
Dolaen, 18 H,Y, Supp. 396, 397, 63 Hun,
4687; MoGregor v, Broun. .'I.u l.!. ( 6 80101.)
114, 117,

"Sagte" be doﬂud to be whag~
evor does § las dmo to the free~
hold and Sends fto She permpamemt loas of
the ounu‘ or to destyoy oy lessen lho Gt

value of the inheritance am
m ﬂ.‘f. SMQ a“: 61 Bm. ‘18.

| It hos been held by tho Snprm Court of the United
States on - a; ocase whioh aroao in cculornla tlmt ln lho nbuncno
of some agroement to the oonlrary. ﬂn tmt u ruponnbh for
all waste, howover, or by Ihonomr oo-utol. o:upt it be
ocoasioned by aot of God. the pnbno cr-w. or the aot or the

reversioner himself, b PR
-mtt s nu'noy. 1 auy.

423, 8 Abb, U, B. 197,

red. Case No, 10,773;

affirmed, Iitro~Glycerine
Case, 82 U, 84 (15 Wall,)

624; ‘sub nom, Parroot v,

wom Porgo & 06,, 2l
J.l. m: 206‘ ; .._

The author of "o.vo." (701. 84. p. m.o) m auon-m
the subject, "Comdition of Eronuu at !cnlnnlon ot imoy' ’

that where & porason hired & 10t of laund for the purpose of
ereoting & stadle for horses, he hud a right to remove c stone

pavemen$ therefrom whioh waoa found $0 be injurious to the
horsss, but that on tho termination of the leasse, he wus hound
to roatord the pnmt in os 3004 oondition as it wae before

thoraaoval._-
' In choroku cmtmuon coupa.ny Ve Huyris, 92 Ark,

860. 128 S.l.‘ﬂl. 188 A.ﬂ.ﬂ. 177, tho court in considering
what a ntq tonant night do uth tho premives during hie

ooonpanoy. snya:

.. "Xt follows that the life tepant has the

- right to use and onjoy the premises as he may
860 £it, provided he commits no injury to the
inheritance, He takes the land in the condie-
tion in whioh it vas when the catate vested

~in him, and he i entitled to all the ronu
and profits that then Lssued therefrom, snd
to continue to uso snd enjoy them to the same
extent until the termiuation of the estute,
But such tenant by s; original zot of his own

ll not Og‘{lm &o obtmér:g g.n}'&ngo S

' ruamo. And the widow and or children
40 not obtain by the homestead law uny grester
right in the use end ‘enjoyment of the home=-
stead than this, They huve mot the right in

- ‘their use of the homestead to commit waste,
 and cannot during their ocoupsncy 4o or permit

" any 8ot to bo dome thut will prove an injury

~ $0 the eatato of tho roversioner, It is urged

' the counsel for the appellee that t

have the right to o mnﬁ.numdu'
- thzn::thoﬂty e ca8e op? Russell v, Berry,

70 Ark, 817, ﬂ a.w. 864, Bot it was thm
only determined that the coul mdorlylng
surface of the earth wos lond am o of
the homeptend; and that Stherofore the mupuon
of the anm oxtended thereto, 80 that the
006l oould not be sold to pay the debis of the

decedent, But 48 was thero expressly stated

' that 1% was not doolded that the widew amd
ohildren have the right to mine and oell the

- abbl, We therefore hold that daring the

uano homestead eatate
&’2&” ani :n:grm idren they do nasogm the

say91

Independently of uyrou covmnt m
law 0889 apon $he leases an obligution
to s0 treat the premises that no substonsial

injury be done to dur his mg:nn
snd that the property be reatored fo A |
landlord at the end of the term :
by the negligonce of the temant, |

ofe
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"i:" o8 inoident to the homestead
te, %o open on the land new 8,

and umm sell cowl therefyom or
t0 loase tho scnme to0 others for that

purposs,”

The aathor of American and English Enoyolopaedia
of laa (Vol, 28, p. 868), in treating the sabjeat "Gaste”,

says:

"The aritorion of waste is, do the |
acts complained of do a muns damage
to the frechold or inheritance, asd

tond to the permanent loss of the omner
in fee, or o destroy or lessen the

value of the inheritance,”

In Voluwe VII of the Deoisions of the Comptroller
General, pe 767, is found the following:

"there private iy is destroyed
by the aovornmnt ;!:rop:" own benefis

with the assont of the owner, a contract
is lspnd to make compensation for ite

valuo,®

(Aoting Comptroller Hitohell to the
Seoretary of War, Hay 29, 1901,)

"By your rotmmo of w 14, 1901, of a communioution
of the Chief of BEng ’gon regquest a rogonsideration.
of my declsion of m 4. 1, of the questicn shether
you were authorised to pay a bill of §14,00 for corm

destroyed by a surveying Euty. The fuets of the euse
are stated the Chief of Engineers as followas

"Under the provisions of the Emergonoy Hiver eml
Harbor Aot of Junse 6, 1900, & @ wans made of the
esst bank of the nuuu 1 River between tho
islands near the CiSy of Hiockman

Landing, Tenn, The exponnes of were %o
be pal ma tbe available bnhnou of & ggopuuou

made by Congress for the ugroumt of

A8 the olrocmstances rejguired tm sarvey %o be

mede dnring the summer months, the cperations of ﬂl! |

ummmmumumo
MWmeMmu:m
vogotation snd the gro htm tance
ttmmucmyzar oc v ﬁ_- a

i

O ' 3

gorntield and vut down eumd destroy mear one
aore of agorn that was Just approsching
utnﬂ e AN orel aggroomont was made botwm

of the lurng.m parSy and kr, VW, H,
corn, that ke should

the owneyxy of ¢

ilbmd for the ocorn destroyed, In
pmumc of this eement the survey wss
gumu $0 procoed until the work ordered

.. By Congress was asoomplished, MNr, Young

inmediatoly presented his b411 for 40 ‘bushels
of oorn dutroyoa at the merket ?uco of 36§
yer bushel, amomnting to §£14,00,

As the qunuon preconted by thfs case has & wider

I.lgort that was porceived by me when it waa f£irst sub-
mitted, I will now consider 1% g0 4if it wore submitted

forx ﬁho nrn un. _

Zhere was mo wruton contzact Go poy for the corn
destroyed, and the oral agreerent was void, Therefore the
only ground upon wliich the owner can be ontitled to payment
io upon nn 1168 contraoct for the value of the comn i

deontro Compt. Doo, 198; Clark v, United =tatec, 95
UsSe Bg;d B‘g Ior;onr: botgro Jou m:nld ke ant.hariud

to malke mt of tho amount cleimed or uny t thereof
it is uoouary that the ocloim ehonld be ligmidated dy an
agresomnt with the owmer Tizing tho value of the corn

destroyod. (8 Comp. Dea, 775; 6 1d, 648,

Zhe fore souii & tion han boen definitely settled in
the decisions ia office, dut a farther gunestion
ariges in thia oase whioh hus not Akyetofore recoived such
omlhrauon, nemely, shether the Government e liable
1ied contmt for the value of the property

upon
Autrom or 1ta benefi s,

It 418 provided in the Lifth amsniment to the Conatitu-
tion of the United fitates that prlntc property shell nct
be taken for pmdlic use without just compensation, Where
proporty hae been so taken, even withont any sapreement for
gompensation, en implied agontract arives to Juntly compen=

sate the owner for 1t%n value,

The douh$ arieing in the prevent case ia whether
suoh & contrasct arises where properiy has not aotuslly bdbeen
tuken for publio use but has been destroyed for the benefit
of the UJovernment, This donbs, however, has dean removed by

deoisione of the oourh

In omtdorlna a like guestion arising under a provision
substantia tho samo in m gtate of Wimoonain, the
Sapreme (o of the United Stateo said;

I8 wonld be & very ourions snd unsatisfacstory
rooult Af, in conatrning the proviajioms of statutory
1aw always underatood to have been do ted for pro=
teation and mecarity to the right of the individual

aplnn the Government and which hus received the

«fe



commendation of jurists, atatosmen, Btates lp; 66) satd;

n, and
aot principles of

egeprseeongh b it il bl
-y pesspalgoxit SELIOSV:WEYONS | WIS POweR  "ghe United States when they oontraot
ok & logislation $o changé or comivol | _ with their citisens, are ocontroiled by the
them, 1% be held thst if the Governmen$ seme laws that goverm the oitisens in that
fren the adechule eeapeeell D | bobalf, All obiigotions whioh womld be
e :, its valos entirely, E-nwun Lrrope u:pna to citizsens under the scme oirouk-
arable and permanent injury to any extent, oanm, , stances will be implied ageinst them,
h‘\ tg::ot. audbjeot 1% So to:‘n untnnuuuc | .
sithout making any oompensatien, decause | A TRASE G
2. n-mm“.gt .mbg_iot 3..:52"2 “} | THE OOIISIDEBA!I{E STATED IR THIS LBASE WKASZ 20
on or publiic use, ne on ' | :
::g:d pﬂ:r: _:;L_-'im'“*:éuom gn;‘mn. T HOMINAL THAT BO PRESUHPZION OF ADBLUACY ARIRES
a restriction upom tho » 0 | | - ._ ;
u.i::naﬁ t?"g"’é‘ma .tﬂ:a ::atho “ru AND THEREFORE THE CORZRACY SHOULD BE CONSTRUED
law ins 0 a voramen zake it an .
mhor‘:, f"’gl:;:” 1311:: prl;&;: :‘E‘J. ‘under | BY THE PRINCIPLES OF LAY ¥HICH APPLY TQ :
ratext o a use whia e | :
wmﬁn‘.‘ ia the praohoo of oay anoeators, : GRATUITOUS IOAES,

{Pumpelly v. Groen Bay Compahy, 18 walls 166,
. The leage provides for the rantal of some fowr thonsand

197" .
SeERR RIS e sue  eiei
dam buils by the Government datween tso islands in the 25 ego “for tho torm beginning with Jume 1, 1917, and ending
?_:m %;‘_:' §uf§.§n§”§f’;‘§§°§§,§§ m'iﬁp:g.mpm%hmu. | with oy 31, 1928," a period of five years, The consideration |
e o bt By oo M il o 1) oy Loy S | therefor is mentioned by the following language in the lesso:
United tates {1 Ct, Cl., 41); and Wiggina v, United States SRR R R R A

(£1,00) for the entire term of said lease,

‘z Id... 418,.
the recoeipt whereof is horedy ackhowledged,”

It ey also bo remarked that in the case under considora«

tion the property wao aum{u in purenance with an agreoe~
ment @ith the owner, and thal compensalion was sonteaplated, i | We are familiar with the principle of law that so long
But had the officors of the Goverament committed a tort by 3 | -

. a8 the consideration for the making of a contract is something

the foroibie destruotion of the ' gn implied con=
tract $o make compensetion for ;’l"%o"..{&'aosam arisen,
(1engford v, Unitad States, 101 U.Se S4le) o

1 sm therefore of the opinion that you are anthorised to oonal daration L aded
pay tho olaim presented when nquo.nnxounpn.'- | 1 n is adequate to the promise is generally immaterial
oL | | in the adsence of fraud,

of real value in tho oye of the law, that whether or not the

In Voluze IX of the Looisions of the Wmm Gonel'ul. _': 15 Cod os Pe 366,
We stbui$ however that thies rule of law is mot without

ita exoeptions, and that whore it appears on the face of the
notrunent that the recited consideration is merely mominsl, the
- eontraot is subject o & different rule of construotion in ocourts
of equity, It hos deen hold that where the sdequacy is vo gross
85 t0 shook the oonsolence and commonsense of all men, it may
 epe

p. 488, ia reported tho following s |

"1 think 1t may te considered na_ settled
now that the Qo yernaens. may become liadble by
ety "n‘“"."",ﬁ."‘:‘*°:;.‘?%"k Sk

es to private nged by 48 in the
msn:f th!t un uz: dhxﬁ United
gtates v, Bostwlak, 94 U, _’i‘ L T e

In the above 0ase oited the Suprens Court of the




C ‘ 4

amount both at law and in equity to proof of fraud, oppresaion,

and ucndoe influsnes,

ve. Brightman, 189 Ala, 828
gg‘:f. ﬂ.. Juigo v¢ izmua‘n n:c

765 v, Rogers 60

% dapiice, 25 bum, &i, b
in, R, 139{ Butler V. Dumses, 47
Mich, 94, 10 N ¥, 123, 41 An, R,

761; Loomard v, Southerm Power Coq,
166 HoCe 10, VO '5,Be 10613 Moks Vo
i tgnell, of Pa, 114; Birdsong v. .

‘.I.I‘m m‘sm
cn.w’: unmmnao 3

Medal rmum Coe Ve ftephanson,
23 Ran, 169; Waters v, Domnelly,

9 Ont, 8591,
In Great Vestern 041 Company V. Carpenter, 43 Tex,
Civ. A, 289, 95 3.5, 57, 1% .m -lnm that a consideration of
- $1,00, recited as pald in an oil and gas lease, and in faot
paid, was & mere nominal oonudonuon uhlob wao munoam

to support the oontml.
In Hume Ve Uedee 182 U8, 406. 10 Sup,. ct. 184. 88 L.

m. 293, affiwming (1686), 81 Ct. Ol, 888. it was held that a
contract by plaintiff to furnish tll Goverament with meny
artieles st-atipulated prices, amng whioh were shusks at 60
cents per pound, is mcn:!oronno as to that artiole, where m
ovidence for the Govermment showod that shucks wore worth §12,00
to 586,00 por tony that it was tho custom to buy them by the
handred weight; and that $he erxror ocourred by failing te strike
ont $ho word "pounds" on the printed form on umh yhlntm'a
proposal was made epd $o insert "hundred wefight™ hltnl. ihouh
plaintif? insisted that Shore was mo mistake on his put in
making the did, In this case the opinion was br llr. mot

Justice Puller, and the opening mh tmz u u !oj_lona )

"In his celobrated jdgﬂt ln hﬂ. ct
Chesterfield v, Jommeen, B

Hoxd od -n
R it Squity ta. m mub-.

“ge

fhe first Swo of whioh he gives in these
uordu |

'ls, %he fravd, whioh is gg_),fg
may be aotmal, arnl.ns from Tacts
clrounstances of impositions which io
the phtnutt'l 0as8e,

2, 1t m be appsrent from the
- intrinaio nature and sabjoot of the
bargain iteelf; such as no man in
bis senses and not under delusion
would moake on the one hand, and asg
no honest and falr main would acgept
on the others whioh are ineguitable
: apd unconsolentious bargains; and of
' which evén the common lauv has taken
notice,'™

In Sohnell v, Nell, 17 Ind, 29, Y9 Am, Deo. 455, the
sourt in ooneidering thie prinoiple of law applied to the faoto

in the cuse before it, saye:

"As 4t 1o tho mere promise to
§600,00 for one cent, oven had the pore
tion of that cent due from the plaintiff
been tendered, 16 an mmlon;blo con=
traot, wvoid, at first blush, upon its
face, u it bn regarded as an esrnest one,
Hardoest Ve Sdth. 3 Infy, 89, %he cone=
sideration of one ocent ia, pmuly.
noainal, and intonded to be so,"

If we are correoct in our oonclusion that this contract
should be oconatrued as gratuitous on the part of the owner of the
land, then it decomes nesessary to consider what odbligation {e
required on the part of the of the borrower of the use of real
property relative to the treatment thereof, Under tho law of
California Shis obligation is definitely fixzed by Seotion 1886

of the Oivil Code whioh reads as follows:
“"A borrower for use mast use great

care for the preservation in safetly and in
- good condition of the thing lent,"

It ie thorefore submisted that the falr and reasonabdle

| ,lnfuputauon of tho lease contrsot ohould do thut it was the

e



intention of the owners of this property to donate its use %o
the OQoveramemt in & $ime of war wAthout gonsidevetion, and
that under the cxrounnou thm existe o lqax and & moral
obligation on the wt of th. Gomt to mlorc the land
to its original oowuon or oe-pmnc m oum for the ooot
thereof, It is further moa nm tb methode ot training
gsoldiers in o gamp site tor mxoa ln tho lﬂo war wag povel
and unprecedentsd and that m dllacu to th lards in qnoluon
are not auch as uuaht bo rmonnuy ll’tom tnl their use ss

a cump site, : :
%@ think that the atatement of the Supreme Courd of

the United States in U,S, ve Bostwiok (Supra,) that vhem the

‘United 3tates contracts with their citisens, Shey ave controlled

by the same laws that govern the oitisens in that behalf, snd
that all obligaticns to be implied to oitisons under the same

cironmstances will be implied agaimet them, is & sorrect states

ment of u Jjuat and salutary prineiple of law, lere Shis a
oontract bdetveen private oltisens, wvhere the owner of four
thousand acres of valacble lards made & present to aoth?or of

their ase for five years for a nml.v noainal cmﬂmﬂu. o

and tho oitiszen who pmuea by this uamluy. mnm
many thousanda of dollars pormanent damage %o the ,gm.

that oquity and 3ood consoience would xeqaize $tat She oftisen

who had been thus fagored ohould restore the property to the
condition in shioh he found it, Sovernments in nabters of
dealing with their oitisons monl 288 an- oxample of att

doeling and should mot endeavor 4o escepe Sheir moral ouuu- S

tions by a resord %o -wmmuuuu. L s R R S
7o believe Shat tu duum o! tho m nult h

L= . ,
iy
N T

o W -'.j’. i it B 2 T
< R b L LS L

mt upportod olthu' by the m or tho fundamen tal oqutabh
prmolplu oz hom wl Juuu end that it shovld be roversed
and thot thon Ml lhould oither be rostored to their
oﬂsl.m oonuuon or m owmars connuatod for the loss by

| homqttuu subaitted,

B
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Business Records - Land Companies - Miscellaneous
land, with various Ed Fletcher companies - Camp
Kearny - Claim by F. J. Belcher, Trustee for Fletcher,
for damages suffered on Camp Kearny land (owned
by Fletcher) during use by trainees in World War I
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