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Glenway Ranch,
San Dimas, California.

Septe 20, 1921.

lir, Bd Fletcher,
San Diego, California.

Ily dear Colonel:
I received yesterday, from friend
A, B, Chandler, the enclosed copy of the Supreme Court
decision on the appeal in the so called Antioch Case on
the Sacramento and the San Joaquin Rivers. This is a
most important and interesting decision and aside from
its general interest will, I think, attract your attention
because of similar riperian claims asserted by the City of
Oceanside. It seems to me that this decision rather
effectively disposes of such claims. It is true that the
cases are not exactly parallel but I believe that the asser-
tions of riparian rights are identical. I would like to
have the paper bake when you are throuzh with it.
oincerely,
(Signed) V. A. Johnson.
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Hotem  on Aparlan Rizhts Paken Lrom the Deolsion In tho Suvprome Court
0f Uglliicimdae Caio Ve 'y lioe 9737«
Sopte 135, 1921, :

TOUI OF AIIOCH, Plaintifl and lespondent, ve WILLIAL ITHRIADION DIS-
PTI0CY of al., Dofendants and Appellantoe

Explanatory note by 7. He King: Thic was caso whoio
the Tovm of Antloch had =socured an oxrdey from tho Superior
Gowrt of Alamo@a County roatralnlng lrriletors on vho viver
cbove "from divorting go rmech votor from the Sacracento »liver
anil its tribmtaries %0 non-riporian land, that tho waount of
vater flowing past the City of Sacromonto 1n.tho County of
Sacranonto, State of Galifornie, shall boe less than aauo cubic
foot por socond, The Suprome Court revorsed thic ordor.

The fol1owino quotetions are of zonoral iuternst iz
dotecrmining riparian rights in Chlixorniu. Tho iirzut part
oi the nuotatlon rofors narticwlerly to tho rizht claimed by
wno Gity of Oceanside on the sSan Luis Rey Rlvere Fhe socond
pars ?ortnina to »nosting of notlce of appropriation vhere
saeirre has beon actual use of water and the third pextains 10
the diversion of wator above a dan and 1resorvolr alroady cone
struagted:

e fuot that the olty of Antloch is situsted woon the
san Jsequin vivor is wholly immateoxial in tho considoration of
i%u righés in this cagoe The rights in a stroain ox hody of
vator which attach to land heesause 1t abuts thoxeon are 1not of
 ooliticul nature, but aro private rightasy Thoy arxe vegiod
exclusively and only in tho ownor 292 the abutiluy land and
thoy extond only o the use. of the wator upon $ho abutting land
and nono othere Thore aro oases in some of the osautorn states
whigh, woon somowhat strainod reasoning, have hoeld that a
mnnxolpali?y'whoso bowundariosn oxtonl 4o a shroan of woter hag
gona righis, by reason of that sltuation, to apply the vater
of the stream to public uses withia tho oltv, rightu sioilar
in nature to that of a riparisn proprietor to use the vntor of
sugh stream wpon his land. Ve nced not go intc thoe dlocunnlon
of tho soundnoss of tho roaconling of those cavose Tho 1litlra-
fion vihich has arison in this statoe from the dootirino of
ripavion righto has beon of groat voluno und it is osuificlont
o warn us that we should not oxtond tho doctrinoe so as to muako
1% »olltilenl and confor it upon citiocs abutiing on a stroan,
but ovming no land abutting theroon. Such caves aro contrary
vo the common lavw doctrino ap gottled in thio state wiwreby
guch rights are confined oxoclusively to the ownor of tho abutting

4id and are wnolly of a private miture. ‘ho sctatus ol tho
city of Antioch in this action, thereforo, and its rishts in
the 3an Joaquin rivaer aro those of a aivertor ond uger of tho
vater thercof for boneficial.,purvnoses, and nothing more.
(San Bermrdino Ve RiverSidB, 198 Pac. 787, clauses 1, 94 .9

and 10a.) " 4




"in affidavit was £1llod &t tho hoaring in the court bolow,
gtating that the oilty owms a umall traclt of luad bordering on vho
river, upon whlch its pumpling plant is situated, and that 1t nnkos
gono use of the watar of tho river on that Innd f£or thoe Liushing
01 uouerse Bub tho coumplaint does not allege any of theue faoto
and docu uot olalm protection for that iighte. _

"he foet that the olty has nevor postod a notice of cpiro-
nriation os provlidod in section 1415 of tho Civil Codo, is liko-
vice Imateriale "there tiiozo has boon actual appronrlation of
vator, « #ight do it i3 acauirod without followlinz the courso laid
dotvm in thwo code. Dollocochou ve Curtis, 60 Cal. 397; Burrous Ve
Burrows, 82 (al., 564; ‘ells v. llantes, 29 Cal, D83.™ f Watboraon
ve Saldunbehore, 101 Cal., 112. Soc alao Yuckworth ve lolinlay,
158 Jal, 21il: Huieht ve Cootanloh, 194 Pag. 28, 60 Sal. Loc. 637.)

“Anvollants mako tho claia that tho civy, oy its diversion
and use of the water of the river, counld not weouirs any” »ishé
therato ezuinst other porsoas whio aftorwasrd began %o divert wator
at veinte -further vp tho cbrowmae Tioy buuse thiu ola br va vhat
they o1y ilu a "fundaucental axiom, biped upon natural laws, thub
pregeription does not run up streanm”. Ve know of no such rvole
oxisting onywhoro and no aushorisy is oited in vupport of 1t.

D0 the contrary tho rule has long boon setitlod that one whe "ae
agquircd wne isht to dlwore vaaterxr Zyrom a atrcar by piossrlption
nay enloin the subscquont divorslon of water from tho ctroam ot
solvnts above nls plase of divorsion, @ionover he ocan shiowr Hhag
such subucovent diversion above vwill o dlmianlsh the Slow of tho
ptroonm that not enouzh wator will gowe dovm €0 his den to supply
the quantity 4o which ho hag acquired the prior right, o2r othor-
viise injurc his vater righte (lZoDonald ve Boar Rivur ctc. Coe,
13 O2le 220; Pnoonix VWetor Coe Ve Flotohor, 23 Oale 4C1; !latoma
ctce Coe Ve MigCoy, 25 Cole 490; Oill v. Snlth, 27 Cnle 47563
Junizans ve Horzln, 67 Cale 2593 Loticr K1ngs t6s Coe Ve 11020
Rivor otge Coe, 60 Cal 408; Baffncr v. Sawday, 153 Cale 92e)"
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"WATER COMMISSION BILL"

Section 1- Subject to vested and existing rights, all
water or the use thereof, including surplus and flood waters,
may be appropriated for any useful or beneficial purpose as
provided by this act and not otherwise; provided, that no
water or the use thereof for the generation of electricity, or
electrical or other power shall be appropriated for a longer
period than forty years. (Or if you don’t like the forty
years, write an indeterminate franchise section.)

- Section 2- Riparian proprietors are, for the purposes
of this act, hereby defined to be the owners of ripﬁrian lands,
Riparian lands are, for the purposes of this act, defined here-
by to be such lands, in continuous tracts or adjacent and con-
tiguous sub&ivisions, which abut upon the banks of streams and
are the property of the owners of the banks of said etreamé,
and which naturally drain directly into the streams on the
banks of which they abut. But riparian lands passing out of
the ownership of riparian proprietors in tracts or subdivisions
not abutting directly on the banks of streams to which they
were riparian, or passing in such tracts or subdivisions from
the ownership of one riparian proprietor to other ownership,
shall thereupon cease to be considered to be riparian lands.
And riparian lands not directly abutting on the banks of
streams shall not be deemed or considered to be riparian lands
by reason of becoming the property of riparian proprietors,
and lands which have ceased to be riparian lands shall not
thereafter be deemed to be riparian lands. Riparian propriet-
ors may, as riparian proprietors, take water from the streams
to which their lands are riparign and conduct it only for use-
ful and beneficial purposes, and only upon their riparian lands

which are riparian to the streams from which they take said

AT
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water. Provided, however, that such water, after being so
conducted, or so much of said water as will naturally return
to said stream, after being so used, shall be allowed to re-
turn to the stream. Provided also that each said riparian
proprietor desiring so to take and use said water shall, with-

in one year after having been notified by the State Water Com-"\

/i A

mission so to do, or may, in his discretion, at any time prior :?
to being so notified by the sald Commission, file with the )
said Commission, in writing and under oath and upon blanks &3
furnished by the said Commission, a statement showing the §
following things: The amount of water, measured in second h\j
feet at the point of diversion, he is already taking, by ap- ‘95
iﬂﬂiizarﬁgfion or;?therwise, and#%j{ﬁgifffkaﬁafzgfi?iiiqsfhzfeii}:z.

purpose upon his said ripariah lands; also the amount of gater,
measured in second feet at the point of diversion, he proposes
to take and use, as a riparian proprietor, for a beneficial or
useful purpose on his said riparian lands; also the source
from which he proposes to take such water and the point of
diversion from said source; also the particular beneficial

use or purpose to which he proposes to put said water after
diverting it; also the correct number of acres comprised in
the riparian lands upon which he proposes to conduct and use
sald water., The said notice by the saild Commission shall be
given by registered mail addressed to the last known post-
office address of the said riparian proprietor and also by
publication once a week for ten consecutive weeks in a news-
paper of general circulation, published in the count& or
counties in which said riparian lands are situated. Oor; 1r
there be no such newspapers published in said county or count-

ies, then and in that case said notice ehall'be given by pub-

2
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lication in the same manner in such newspaper published in the
county next adjacent to such riparian lands. The said notice by
publication may, in the discretion of the said Water Commission, be
addressed in one notice, publishéd as above, to éach and all the
riparian proprietors on any certain stream or branch thereof, or on
any certain stream system or part thereof. But when said notice ap-
pPlies to such stream system it shall be published as above provided
in each county in which there is situated such riparian lands owvmed
by the said riparian proprietors. If said statement of the said
riparian proprietor be not filed with the State Water Commission
within one year after said notice shall have been given as provided
above, then and in that case said riparien proprietor shall be
deemed to have forfeited and abandoned any right he, as riparian
proprietor, mey have had to the water, or the use thereof, in the
stream or streams to which his lands are riparian and concerning
which he has been notified by the said Commission to file his seid
statement. If, however, the riparian proprietor shall, either of
his own motion or in pursuance of the said notice from the said
Commission, file said statement as above specified and required,
then he shall, within four years from the date of filing said
statement with the said Commission, complete the putting of the
said water upon his said riparian lands and to the said beneficial
use and purpose, but in quantity not exceeding the amount set forth
in said statement to said Commission and only for the beneficial
use or purpose specified in said statement. But if any riparian
proprietor shall neglect or refuse to complete the putting of

gaid water upon his said fiparian lands and to the said bene-
ficial use or purpose within the said fours, then and in that

case the sald riparian proprietor shall be deemed to have for-

feited and abandoned any right which, as riparian proprietor,
he may have had to that portion of the said water he had not put
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upon his said lands for the said useful or beneficial purpose.
But no riparian proprietor shall hereunder conduct upon his
riparian lands more of the unappropridted water of the stream to
which his lands are riparian than a proportionate share thereof
calculated from the relative average owned by him on said stream
as compared to the total acreage of riparian lands on said streams.
And any riparian proprietor who, having conducted water as herein
provided upon his riparian lands shall neglect, refuse or cease,
for a period of three successive years, to put said water, or any
portion thereof, to the beneficial use or purpose set forth in his
said statement to the said Commission, shall be deemed to have for-
feited and abandoned any right he may have had as riparian prop-
rietor to such portion of said water as he mey have refused, neg-—
lected or ceased to have put to such beneficial use or purpose,
And the State Water Commission is hereby given the power and au-
thority and is hereby directed and authorized to bring the nec-
essary suit or other proceeding in the Superior Court of the coun-
ty in which are situated for the purpose of judicially declaring
such abéndonment and forfeiture as are in this act mentioned, and
v0 carry such suit or other proceeding to final settlement in the
courts of last resort.

Section 3- Water or the use of water which has heretofore

'been appropriated, or which shall hereafter be appropriated, or

which has been acquired under riparain proprietorship, or which
shall hereafter be acquired under riparian proprietorship, for

one specific purpose shall not be deeﬁed to be appropriated

or acquired for any other or different purpose, except under a
gseparate and distinct appropriaﬁibn therefor made as provided

in this act. And any person, firm, association or corporation

‘applying for o license to appropriate water or the use of water

shall state in the application for said license the specific use

4
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to which it is proposed to put such water or the use thereof.
But no appropriation shall be made for more than one beneficial
purpose in any one appropriation.

Section 4- (a) For the purpoée of carrying out the provisions
of this act a state water commission consisting of five persons
is hefeby created and established, Three members of said com-
mission shall be appointed by the goverror for the term of four

years and shall consist of one engineer, one lawyer, one business

man; provided, however, that of the members first appointed one shall

be appointed to hold office until the first day of January, nineteen

hundred and , one until the first day of January, nine-
teen hundred and , and one until the first day of
January, nineteen hundred and . The governor and state

engineer are hereby made ex officio members of the said com-
mission in addition to three members appointed by the

governor. The commissioners shall elect one of their number
president of the commission. The appointed members of saia
commissiom shall receive as compensation for services ren-

Jdered by them as said members the sum of per day

for each day’s service actually rendered and the total compen-
sation of any one member shall not exceed $5,000 per annum.

(b) Whenever a vacancy in the state water commission shall occur,
the governor shall forthwith appoint a qualified person to fill
the same for the unexpired term. The legislature, by a two thirds
vote of all members elected to each house, or the governor, may
remove any one or more of said commissioners from office for
dereliction of duty or corruption or incompetency, (provide fdr
sworn charges and public hearing).

The commission shall have a seal bearing the follewing
inscription: "Watef.COmmission State of California. The seal
shall be effixed to all authentications of copies of records

b
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and to such other instruments as the commission shall direct.
All courts shall take judicial notice of said seal.

' 8ection 5- All water or the use of water which has been here-
tofore appropriated and which has not been put, or which has
ceased to be put, or which may hereafter cease to be put, or
which may hereafter be appropriated and cease to be put, to some
useful or beneficial purpose, or which.is not now in process of
being put to useful purpose or beneficial use as provided in this
act, with due diligence in proportion to the magnitude of the work
necessary properly to utilize for the purpose of such appropri-
ation such water or such use of water, is hereby declared to be
unappropriated. And the state water commission is hereby
authorized, empowered and directed to bring the necessary suits
or other proceedings to have such water or the use thereof
judicially determined to be unappropriated, as is in this section
the same is declared to be unappropriated, and to carry such suit
or proceeding to final adjudication in the courts of last resort.
Such suits or proceedings shall be brought by the said commission
in the Superior Court of the county or counties in which said

water is situated.,

Section 6— The State Water Commission is hereby authorized and
empowered to investigate for the-purposes of this act all stream
systems, portions of stream systems or other sources of water
supply, and to take testimony in regard to the rights to water
or the use of water thereon or therein, and to determine whether
or not such water or any portion theréof, or the use of said
water or any portion thereof heretofore, filed upon or appro-
priated by any person, firm, association, or corporation is un-
appropriated. The findings and conclusions of the Commission

6
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on questions of fact shall be prima facie correct, and unless
changed by Judicial deérce, on a suit brought in a court of com-
petent jurisdiction within three years after the passage of this
act, shall be conclusive.

Section 7. A majority of the commissioners shall constitute
a quorum for the transaction of any business, for the performance
of any duty or for the exercise of any power of the commission.
No vacancy in the commission shall impair the right of the remain-
ing commissioners to exercise all the powers of the ccmmission.
The act of a qajority of the commissicners when in session as a
board shall be deemed to be the act of the commission; but any
investigation, inauiry or hearing which the coumission has power
to undertake or to hold may be undertaken or held oy or before any
commissioner designated for the purpose by the commission. The
findings of such commissioner shall be furnished to all parties to
the hearing prior to the approval or confirmation of such finding,
order or decision by the Commission. Either party to such hearing
shall have the right to appeal to the whole Commission prior to
their approval of the findings of such commissioner. And every
finding, order or decision made by a commissioner so designated,
pursuant to such investigation, inquiry or hearing, when approved
by the Commission and ordered filed in its office, shall be and be
deemed to be the finding, order or decision of the Commission.

The Commission may allow, under the provisions of this act,
the appropriation of unappropriated water or the use thereof, and
of water or the use thereof which is not now appropfiated or being
used for a beneficial purpose, or which has ceased to be applied
to beneficial use, or which may hereafter be declared, in accord-

ance with the provisiohs of this act, to have ceased to be applied

to beneficial use.
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- on questions of fact shall be prima facie correct, and unless

changed by Jjudicial decree, on a suit brought in a court of com-
petent jurisdiction within three years after the passage of this
act, shall be conclusive, .
Section 7. A majority of the commissioners shall constitute
a quorum for the transaction of any business, for the performance
of any duty or for the exercise of any power of the commissibn.
No vacancy in the commission shall impair the right of the remain-
ing commissioners to exercise all the powers of the commission.
The act of a majority of the commissioners when in session as a
board shall be deeméd to be the act of the commissionj but any
investigation, inquiry or hearing which the commission has power
to undertake or to hold may be undertaken or held by or before any
commissioner designated for the purpose by the commission. The
findings of such commissioner shall be furnished to all parties to
the hearing prior to the approval or confirmation of such finding,
order or decision by the Commission. Either perty to such hearing
snall have the right to appeal to the whole Commission prior to
their approval of the findings of such commissioner. And every
finding, order or decision made by a commissioner so designated,
pursuant to such investigation, inquiry or hearing, when approved
by the Commission and ordered filed in its office, shall be and be
deemed to be the finding, order or decision of the Commission.

The Commission may allow, under the provisions of this act,
the approprlation of unappropriated water or the use thereof, and
of water or the use thereof which is not now approprieted or being
used for a beneficial purpose, or which has ceased to be applied
to beneficial use, or which may hereafter be deciared, in accord-
ance with the provisions of this act, to have ceased to be applied

to beneficial use,
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Section 8. Underground water, for the purpose of this
act, is defined as any water that occurs or is found beneath
the surface of the ground.

Section 9. An overlying land owner, for the purpose of
this act, is defined as the owner of a tract of land under eny
portion of which such water is situated.

Section 10. Overlying land, for the purpose of this act,
is defined as & tract of land overlying in whole or in part such
underground water, :

Section 11. Owmers of overlying land shall have the right
to use such underground water on such overlying land only, and
such use shall be for useful and beneficial purposes only, and
may fe had without appropriating the same or filing notice of
appropriation.

Section 12. Where an overlying land owner has developed
and used, for useful and beneficial purpose, underground water
on overlying land, for a period of five years consecutively
last past, such overlying land may be segregated into more than
one tract, and all of such overlying land shall be entitled to
continue the same use of such underground water, for useful and

beneficial purposes only, as though said tract of land should

continue to be held in one owmership.

Section 13, The right to appropriate underground water for
use on other than overlying land may be acquired by‘filing appli-
cation for appropriation of such underground water with the said
Water Commission of the State of California, and compiying with
all conﬁitions required from appropriation of water from streams

of water in the State of California; provided such development

.and use of water shall not in any way diminish the supply of

water theretofore developed and used by other overlying land
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Section 8. Underground water, for the purpose of this
act, is defined as any water that occurs or 1s found beneath
the surface of the ground.

Section 9.  An overlying land owner, for the purpose of
this act, is defined as the owner of a tract of land under any
portion of which such water is situated.

Section 10. Overlying land, for the purpose of this act,
is defined as a trect of land overlying in whole or in part such
underground water.

Section 11. Owners of overlying land shall have the right
to use such underground water on such overlying land only, and
such use shall be for useful and beneficial purposes only, and
may be had without appropriating the same or filing notice of
appropriation,

Section 12. Where an overlying land owner has developed
and used, for useful and beneficial purpose, underground water
on overlying land, for a period of five years consecutively
1ést past, such overlying land may be segregated into more than
one tract, and all of such overlying land shall be entitled to
continue the same use of such underground water, for useful and
beneficial éurposes only, as though said tract of land should
continue to be held in one.ownership.

- Section 13, The right to appropriate underground water for
use on other than overlying land may be acquired by filing appli-
cation for appropriation of such underground water with the said
Water Commission of the State of California, and complying with
all conditions required from appropriation of water from streams
of water in the State of California; provided such development
and use of water shall not in any way diminish the supply of
water theretofore developed and used by other overlying land
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owners on their own land, or the supply of water theretofore
appropfiated by other overlying land owners under the provisions
of this act and used on other than overlying lands. And provided
further that said appropriation, use and development shall be for
useful and beneficial purposes only,

Section 14. When underground water has been developed and
used for useful and beneficial purposes on other than overlying
land, for a period of at least one year prior to the passage of
this act, such use of water shall be considered a vested right,
and may be continued on other than overlying lands or for domest -
ic use or other beneficial purposes, in such quantity as the same
shall have been used for useful and beneficial purposes for a
period of at least one year prior to the passage of this act.

But failure so to use such water for a period of two yéars after
its use has bheen begun, shall be construed as an abendonment of
the right to use such water on other than overlying land.

Section 15. Overlying land owners, as defined in this
act, shall have the right to file complaints against any person
developing or having developed, water, and carrying, or having
carried, such developed water away from overlying lands, as
follows:

(a) Where 9uch development and carrying away of water can
be shown to be diminising the supply of water of such complaining
overlying land owner who is using underground water for useful
and beneficial purposes on overlying land only.

(b) Where such development and carrying away of water 1is
showvn to be diminishing the supply of water of one who has
secured the right under this act to develop water on overlying
land and to use the same on other than overlying land.

Such complaint shall be in writing on blank forms provided

9



1 by the Water Commission of the State of California, shall be

P2 sworn to and filed with said water commission within one year

3 after the first diminishing of water, which it is sought to

4 prevent, occurs.

5 Section 16. The water commission shall investigate

6 such complaint and notify all parties concerned of the time

7 and place of hearing thereon, and the commission shall file

8 its findings within three months after the hearing on such

9 complaint, and such findings shall be prima facie correct.
10 Section 17. Riparian proprietors or appropriators of
11 water from the streams of water or from underground waters of
12 the State of Californié may file complaints against overly-
13 ing land owmers who are developing water and carrying the
14 same away from overlying land for use on other then overly-
15 ing land, where it is claimed that such development and
16 carrying away of water is diminishing the supply of water of
iy such riparian owner or appropriator of water from the streams
18 of water or underground water of the State of California.
19 Section 18. BSuch complaint shall be filed with the
20 water cpmmission of the State of California within one year
21 after the first diminishing of water, which it is sought
22 to prevent, occurs. Such complaint shall be made on blank
23 forms provided by the water commission of the State of Cali-
24 fornia and shall be sworn to in the presence of a notary by
25 such complaining riparian proprietor or appropriator of water,
26 Section 19. The water coﬁmission shall investigate such
27 complaint and notify all parties concerned as to the time and
28 place of hearing and shall file its findings within three
29 months after the final hearing on such complaint, and such
30

findings shall be prima facie correct.

..
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Section 20, Upon appliocation for the right to appropri-
ate and use underground water on other than over-ljing land,
for useful and beneficial purpose, the State Water Commission
may grant a temporary permit for such development and ocarrying
away of underground water. But such temporary permit may be
revoked by the Water Commission at any time within eighteen
months after the granting of the same, where it is shown to the
satisfaction of said water commission that such development and
carrying away of such water by authority of such temporary per-
mit is preventing over-lying land owners who are using such
underground water on over-lying lan&, or others who have ac-
quired the right to use and are using such undergrourd water on
other than overlying land, from securing the water to which
they are entitled or, in lieu of such revoeation of said per=-
mit, the water commission may determine the amount of damage
accruing to adverse claimants by reason of the development and
carrying away of such water, by authority of said temporary
permit, and assess said damage against the grantee of said
temporary permit; and the amount of such damage, 80 detenmined
and assessed, shall be paid to the party so damaged by the
party causing such damage; and thereupon the said temporary
permit shall remain in full force and effect so long as tbhe
conditions imposed by the water commission are complied with,
and not otherwise.

Section 21. (a) The complaint of an overlying land
owner against another overlying land owner shall not be valid
where the person complained of is developing and using only his
proportional part of such underground water for useful and
beneficial purposes only upon his own overlying land.

(b) The complaint of an overlying land owner, riparian

11l
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proprietor, or appropriator of underground water or stream
flow, against one who has complied with the provisions of this
act and the regulations of the Water Commission of the State of
California for the developing and carrying away of underground
water from overlying land shall not be valid unless filed with
the Water Commission of the State ¢f California within one year
after the actual development and carrying away of such water.

Section 22. No complaint of any riparian proprietor or
appropiriator of water from any stream of the State of California
charging the diminishing of the water of the stream shall be
valid where such complaint is based on the action of an overly-
ing land owner in developing and using only his proportional
rart of such water for beneficial and useful purpose upon his
own overlying land only.

Section 23. When the commission shall have ihvestigated
the right to water or to the use of water in any stream system
or part of any stream system, or other source of water supply,
it shalil cause a notice to be prepared declaring that fact and
also setting a date and place when and where a hearing shall be
had to determine such right. At such time any party or parties
claiming any right, title or interest in or to the water of such
stream system, paft of stream system, or other source of water
supoly, or in or to the use of said water, may present to said
water commission any facts, by deposition or oral sworn testi-
mony, in support of any such clgim. At least thirty days before
the date when such testimony is to be presented, said notice
shall be served personally upon all claimants the names and
addresses of whom are known. Where the person on whom service
is to be made resides out of the state, or has departed from
the state or can not after due diligence be found withiﬁ.

12



© 90 2 O o ¢ O D »

G M OO OOW VNN H K = HE M H H
© © ® =2 O O & O M H O O ® 21 60 O s, A P H O

the state, or at the place designated in any notice he may have
filed under section one thousand one hundred and sixty-three of
the Civil Code, or is a foreign corporation having no managing
or busness agent, cashier or secretary within the state, and
the fact appears by affidavit to the satisfaction of the com-
mission, the commission may make an order that the service be
made by publication of the notice, and a copy of said notice
shall be recorded in the office of the county recorder of every
county in which the stream system, or part thereof under inves-
tigation is situated, at least thirty days prior to the date as
hereinabove provided. Where all of the claimants are not per-
sonally served as provided herein said notice shall be publish-
ed once a week for four successive weeks in some newspaper of
general circulation in each county in which the stream system
or portion of stream system or other source of water supply
under investigation is situated. Such publication shall be
completed at least thirty days prior to the date set for the
presentation of such testimony, and shall be a notice to alil
persons, except as herein provided, and shall be equivalent to
personal service upon all claimants whose addresses are not
known. A copy of said notice shall also be posted in a con-
spicuous place for thirty days prior to said date of hearing

in the office of the water commission. Where fhe claimant to
any of the rights under investigation is an association of per-
sons, or & domestic or foreign corporation, personal service
upon the president, secretary or manager thereof, or upon the
person designated by law to receive service of process, shall
be service upon all of the members thereof, or of the corpor-
ation, for the purposes of this act. When the notice of such

hearing is recorded as herein provided any subsequent £ransfer
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of any rights therein shall be made subject to such notice,
and no additional service need ﬁe mnde upon persons acquiring
such right subsequent to the date of record. TFor the purpose
of this act, the commission 1is empowered to resort to any
source of information available. The evidence introduced at
such hearing shall be reduced to writing and certified under
the seal of this commission, The commission shall make and
file in its office in writing its findings of fact upon all
matters concerning which evidence shall have been introduced
before it, which in its judgment have bearing on the matters
sought to be determined by said hearing. The findings of the
commission so made and filed, when properly certified under
the seal of the commission, shall be admissible in evidence
in ary action, proceeding or hearing before the commission or
any court in which the commission, the state or any officer,
department or institution thereof, or any county, city and
county, municipality or other body politic, or any claimant
whose rights are affected by said determination, may be in-
terested, whether arising under the provisions of this act or
otherwise. After such hearing, the commission may, upon good
cause shown, or upon its own motion, order a reinvestigation
of such rights and grant a rehearing to the parties interest-
ed therein and may permit additional affidavits to be filed
or new testimony to be presented, but no such rehearing or
reinvestigation shall be had unless requested within one year
from the date of such determination.

Section 24. (a) The commission and each commissioner
shall have the power to administer oaths, certify to all of-
ficial acts, and to issue subpoenas for the attendance of
witnesses and the production of papers, maps; books, accounts,

14
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" documents and testimony in any inquiry, investigation, hearing

or proceeding in any part of the state. Each witness who

"shall appear by order of the commission or a commissioner,

shall receive for his attendance the same fees and mileage al-
lowed by law to witnesses in civil cases, which amount shall
be paid by the party at whose request such witness is sub-
poenaed. When any witness who has not been required to attend
at the request of any party shall be subpoenaed by the commis-
sion, his fees and mileage shall be paid from the funds ap-
propriated for the use of the commission in the same manner as
other expenses of the commission are paid. . Any witness sub-

poenaed except one whose fees and mileage may be paid from the

funds of the commission, may, at the time of service, demand

the fee to which he is entitled for travel to and from the
place at which he is required to appear, and one day’s attend-
ance. If such witness demands such fees at the time of ser-
vice, and they are not at that time paid or tendered, he shall
not be required to attend before the commission or commission-
er as directed in the subpoena. All fees and mileage to which
any witness is entitled under the provisions of this section
may be collected by action therefof instituted by the person
to whom suéh fees are payable.

(b) The superior court of the county or city and county
in which any inquiry, investigation, hearing or proceedings
mey be held by the commission or any commissioner shall have
the power to compel the attendance of witnesses and the pro-
duction of papers, maps, books, accounts, documents and foati-
mony as required by any subpoena issued by the commission or
any commissioner. The commission or the commissioner before

whom the testimony is to be given or produced, in case of the
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refusal of any witness to attend or testify or produce any
papers required by such subpoena, mey report to the super-
ior court in and for the county or city and county in which
the proceeding is pending, by petition, setting forth that
due notice has been given of the time and place of attend-
ance of said witness, or the production of said papers, and
that the witness has been summoned in the manner prescribed
in this act, and that the witness has failed and refused to
attend or produce the papers required by the subpoena, be-
fore the commission or commissioner, in the cause or pro-
ceeding named in the notice and subpoena, or has refused to
answer questions propounded to him in the course of such
proceeding, and ask an order of said court, compelling the
witness to attend and testify before the commission. The
court, upon the petition of the commission or such commis-
sioner, shall enter an order directing the witness to ap-
pear before the court at a time and place to be fixed by
the court in such order, the time to be not more than ten
days from the date of the order, and then and there show
cause why he has not responded to said subpoena. A copy of
sald order shall be served upon said witness. If it shall
appear to thé court that said subpoena regularly issued by
the commission or a commissioner, the court shall thereupon
enter an order that said witness appear before the commis-
sion or said commissioner at the time and place fixed in
said order, and testify or produce the required papers, and
upon failure to obey said order, said witness shall bde
dqglt with as for ccntempt of court.

(c) The commission or any commissioner or any party
to a proceeding before the commission or a commissioner may

16
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in any investigation or hearing before the commission, cause
the deposition of witnesses residing within or without the
state to be taken in the manner prescribed by law for like

depositions in civil actions in the superior courts of this

state, and to that end may compel the attendance of witnesses

and the production of books, documents, papers and accounts.
(d) No person shall be excuéed from testifying or
from producing any book, map, document, paper or account in
any investigation or inquiry by or hearing before the com-
missionor any commissioner, when ordered to do so, upon the
ground that the testimony or evidence, hook, map, document,
paper or account required of him may tend to iqcriminate him
o

or subject him to penalty or forfeiture. But no person

shall be prosecuted, punished or subjected to any penalty or

forfeiture for or on account of any act, trensaction, matter OVL“7

or thing concernzng which he shall, under oath, have been
compelled,/or Bﬂﬁii have testifled or produced documentany

f-uVL LWG(Mwb 1(\.'1.4! Loy ('*. M‘»t(ﬂ? AT be /“-Mmt‘\
evidence; provided, that no person so testifying shall be

exempt fiom prosecution or punishment for any perjury com-
mitted by him in his testimony. Nothing herein contained
shall be construed as in any manner giving to any public
utility or person immunity of any kind.

Section 25. A full and accurate record of busi-
ness or acts performed by the commissicn or any member
thereof in pursuance of the provisions of this act shall be
kept and be placed on file in the office of said water com-
mission. |

Section 26. The commission shall take charge and
collect the following fees: for copies and records not

required to be certified or otherwise authenticated by the
17
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commission, ten cents for cach folio; for certified copies of
official documents and orders filed in its office, fifteen cents
for each folio #nd one dollar for every certificate under seal
affixed thereto; for certified copies of evidence and proceed-
ingas before the cqmmission. fifteen cents for each folio. The
commission may fix reasonable charges for publications issued
under its éuthority. A1l fees charged and collected under this
section shall be paid, at least once each week, accompanied by
a detailed statement thereof, into the treasury of the state to
the credit of the Water Commission.

Section 27. Any person, firm, association or corporea-
may apply for and secure from the commission & permit for'any
unappropriated water or the use of unepyropriated water within
this state in conformity with such rules and regulations &as may
be adopted from time to time by such Water Commission, and any
application made in conformity with such rules and regulations,
or with any law applicable to the éppropriation of water, shall
give a priority of right for such water or the use thereof to
the applicant until such application shall have beer approved or
rejected by said commission} provided that such priority shall
continue only so long &8s the rules and regulations of the Water
Commission shall be followed by the applicant. Upon the approv-
al of any application by the commiséion, said approval shall
give priority of right, and shall give the right to take and use
the amount of water for the peried allowed by said commission in<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>