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IN THE 

SUPREME COU 
OF TH E 

STATE OF CALIFORNIA 

· '''ILLIA~t G. I·IENSIIA\\' and En 
FLETCIIER, 

PlaiJZtiffs and Rcspollclcuts. 

vs. 
} osEPII FosTER · I-I. I>. G~tEE• E~ C. I-I. 

S\VALLO\V, C. L. GoonE, G. F. 
VVESTFALL, as lllCJUbcrs of and COil· 
stituting the Board of Supcrvjsors 
of the County of San Diego, anu 
J. T. Butler, County Clerk of the 
said County of San Diego. 

Dcfcndauts aud "·lppcllauts. 

Appellants' Opening Brief 
This is an appeal taken nontinaJiy by the Boarcl 

of Supcrvi ors ·and County Jerk f 'an 11icgo 
County, California, front a judgancnt of the Su-
perior Court enjoining the aid county offices·· 
froan calling and hoJdin an clccti n for thl· or-
nanization of a tnunicipal \Vater di trict under . 

. an act of the legislature of the State of. alif r-
nia, cntitlca 

--

• 
.. 
• 

• 

• 
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.. :\n act to pro\"idc for the inc rporation, 
organization nnd n1anagc•ncnt of ntunicipal 
\\"atcr districts and to pro,·idc for the acqui-
sition r construction hv sa.id districts of 
\\'atcr ,,·orks. for the ac,titisition of all prop-
crt\· nccc~sar\· therefor. and also to provide 
for- the di~tribution and sale of "'atcr bv said 
di~trict.... (:\ppr \"Cd ~lay 1, 1917, together 
\\"ith the ... ·\tncnchncnt thereto approved Dec. 
24. 1911. and the further ;-\n1endn1cnts there-
to approved l\lay 29. 1915.) 

.-\ a 1natter t,£ fact, the appeal is being prose-
cuted by appellants, property o\vners \Vithin the 
district ouaht to be incorporated, and \vho \Verc 
instrtnuental in tarting the n1ovcanent for the or-
ganization of the District and defended by rcJ 
spondents~ beinn- also property O\Vncrs, for the 
purpo e of ha,·ing the constitutionality of the act 
pa sed upon. :\ very sub tantial sun1 had been 
expended in brinain" the proceedings up to th~ 
point of calling an election. very ntuch larger 
unt \\"Ottld necessarily have to be expended in 

calling and holding the election. Doubts existed 
in the n1inds of property O\Vners as to \Vhether 
the act \\·as constitutional, and at the tinte ·fixed 
by the Board for receiving the petition for or-
"anization and directing the ca11ing and holding 
of the election. counsel \Vere present and protest-
ed the action of tl1c Board and officers on the 
ground that the act \Vas unconstitutional. As-
sunling that an election \vas called, held, and the 
district organized, it \\'OUid be necessary before 

• 

.. 

• 
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bonds of the district cou]d be sold on the 1narkct 
that this act should be passed upon by the hi~hcst 
court of this state. If this court holds the act 
constitutional, th·c .ittd!:,rtllcnt ''"ill IJc reversed and 
the election ordered and the \Vork thus far cont-
plctcd, and the funds expended \viii not be lost. 
If the act is unconstitutional, the taxpayers oi 
this county have at least been saved the costs of 
holding a special election, "'hich i::; not incon-
siderable. 

The specifications "'herein the act under c< n-
sidcration is alleged to be unconstitutional arc 
set out in the transcript on appeal, pages 13 to 
19, inclusiYc, and \Vc '"iiJ c n idcr thctn in the 
order in \vhich they nrc plead. 

\\'c \Vill conuncncc, ho\vcvcr, ,,·ith the prcnt-
iscs that every act of the lcgi laturc is constitu-
tional. 

/u rc Spv11ccr, 149 CaJ., 400, the court fJttotcs 
front Coo1cy on Constitutional Litnitation as 
foiiO\VS: 

.. Every possible . prcstunption is in fa \'or 
of the validity of a statute, and thjs continues 
until the contrary is sh \\'tl beyond a r:ttion ... 
al doubt. nc branch of the govcrtuncnl 
cannot encroach on the do1nain of another 
\vithout danger. The safety of our institu-
tions depends in no stnalf degree on a strict 
observance of this statutory ru1~:· 

\~\'c \viii also assun1c that the o1·ganization of 
a ntunicipal \Vater district has for its objects the 

• 

• 

, 
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,,·elf arc of the cotntnunity and· that the tneans by 
,vhich the benefit is to be obtained are of a pub-
lic character and these facts being true the act 
\\·ill be upheld. . 

.1/adcra lrr .. Dist .. 92 Cal., 310f the court says: 

.. ,,.hencvcr it .is apparent 'frotn the s_cope 
of the act that its object is for the benefit of 
the pub_lic, an~l tha ~ the 1ueans by '"l~ich the 
benefit. ts to be obtan1ed arc of a pubhc char-
acter. the act \viii be uphe1d even though 
incidental advantages n1ay accrue to indi-
viduals beyond those ~njoyed by the general 
public .• , 

r\lso that: 
.. In the absence of any constitutional re-

striction, the legislature has absolute po\vcr 
O\"CT the organization, the disso1ution, the 
extent, the po\vers, and the liabilities of nnt-
nicipal and other public corporations estab-

. Ji hcd as agencies of the state for purt>Oses 
of local go\"erninent." 

East Fruitc.•alc Salt. Dist., 158 Cat., 457. 
• 

The first objection urged by respondents is that 
it authorizes the taking or datnaging of private 
property for public use \vithout just con1pensa· 
tion having first been ntadc to or paid into court 
for the O\vncr. (Tr., fot 39.) 

The act jn question does not ·differ n1atcrially 
in the objects to hn o~tained, the benefits gained, 
and the liabilities incurred by the property o\vnet· 
"·ithin its boundaries, frorn the \Vright act. \¥e 
suppose that the only reason counsel raises this 
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objection to its validity is tha~ no one else has 
raised the san1c question \Vith reference to the 

.. '\fright act. If this \Vere a quest~on of e1uinent 
don1ain and the district, after having been once 

• 
organized, \vas proceeding to condcn1n property 
\Vithout offering to con1pc1~sate the O\\'ncr there· 
for, it \VOtdd then be applicable. Dut in sin1ply 
organizing a public corporation,, that is, subnlit-
ting to the people of a certain designated body of 
land described by n1etcs atid bounds, the ctucs-
tion as to \vhcther or not a ntajority of the voters 
residing therein shall dccn1 it to their advantage 
to organize a public corporation,. there is no op-
portitnity to take or dan1age prOJ>crty, and there 
is no occasion or reason \vhy contpcnsation should 
be paid into court. By a stretch of the inlagina-
tion it tnight be said that every taxpayer in the 
county of San Diego \Vould he d:uuagcd, r or th~ 
reason that the salaries of the Board of upcr-
visors and County Clerk and the costs of elections 
arc paid front funds raised by taxation, hut thi_g _ 
is too far a cry. 

So far as this objection being applicable is 
concerned, counsel cou1d, \\'ith equal tctncrity, 
ha~c urged the balance of Section 14, Art iclc I, 
of the Constitution, to the effect that no right 
of \vay shall be appropriated. etc., as an bjcc-
tion to the validity o£ the act. 

There i5 nothing in the organization of a pub-
tic corporation \Vhich in nny tnnnncr could be 

• 
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construed as the tnking of property either \\"ith 
or \Vith ut c n1pcnsation. \\·hen once organized, 
the public corporati n has all the po,,·crs entun-
crah.'d ll\· the a "t. It nl:tY i$SUe bonds bv· a vote . - . 
of th $C intcrl·stcd. and the officer arc chargccl 
"·ith fixing- a tax rate sufticicnt to tncct the cx-
pen~cs of the di!"tri.ct, such ofliccrs shall certify 
to the hoard of supcr,·isorp; of the county the 
rate fixed by the officers of the con1pany and 
the rca ftcr the taxes arc collected under the gen-
eral tax la\\·s of the State of California. (Sec. 
? I • ) --tot act. 

·rhc \\ ... rirrht act \\"a~ attacked on the ground 
that property \\'ns taken "·ithout due process of 
Ia"·· \\·hich is certainly a kindred objection to the 
one urn-c~l here that prpperty is taken \vithout 
just con1pcnsation. and in the case of ill acicra 

~ . 
lrrigaliou District. 92 Cal., 32-J., the court says: 

.. l-Ie docs not. it is true, have any oppor-
tunity to be heardt other\visc than by his 
v tc in dctern1ining the an1ou·nt of bonds to 
be issued or the rate of assessnient \Vith 
\\'hich they arc to be paid; but in this par-
ticular he is in the san1e condition as is the 
inhabitant of any rnunicipal organization 
'vhich incurs a bonded indebtedness, or levies 
a tax for it payment.. !-lis property is not 
taken front hint \vithout due process of )a\\', 
i i he is alto\vcd a hearing at any tjn1c before 
the lien of the assessn1cnt thereon bccon1cs 
finat:• 

There i n lhinO" in the organization proper of 
the dj trict \Vhich in the siightest degree ap-

• 
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proachcs the taking of property \Vithout just conl-
pensation any lllorc than the caning· of any spe-
cial election under the initiative and rcfcrcndutn, . 
and \Vhen 4?I1CC organized, the property O\Vncr is 
protected to the uttnost. No· bonds shall be issued . . 
until the electors residing \vi thin the district shall, 
after due notice given, vote upon the question 
and the general Ja,vs of California relative to 
bot1d elections govern the conduct of such clcc-
•tions. (Sec. 15 of the act.) 

In the event that the bonds ,carry and as the 
interest falls due and there is an insufficient fund 
in the district to ntcet the payntcnts, the po"~cr 

exists in the board of directors to dctcrn1inc the 
at}tount necessary to be raised and they shall fix 
a rate of tax to be levied, and they tnust certify . . 
these facts to the board of super\ isors of the 

· county, \vhich board, and the otltcr appropriate 
officers, ·levy asscssn1cnts and collect the satnc un-. 
der the general ]a,vs of the state relative to tax-
ation. ( St!c. 23-24 of act.) 

II. 
It is 1naintaincd that the act is invalid for the 

reason that Section 19 of Article XI of the cnn .. 
stitution provides that any tnunicipal corporation 
lllaJ• establish and operate public \rorks for the 
purpose of upplying to inhabitants \\'atcr, etc .• 
and tnay furnish outside territory \\'ith such serv-
ice under (Jropcr conditions, and bccau c it 1nay 

• 
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do so under uch authorit,·, the inference to be -
dra,,·n front the ohicction is. that havino- these . . 
po\\·crs gh·cn it under this particular section of 
the constituti n. it has no other )lO\\'cr or author-
ity to O\\·n, pcratc ilnd iurnish \\'atcr to others 
than tho ~c c ntaincd in this section. t\ portion 
of thi.. cction read : 

.. :-\ n1unicipal corporation 1nay furnish 
such scr,·icc ... to inhabitants outside its boun-
darie~. etc.,. 

If this sc~ction n1easurc the po\vcr of a tnuni-. 
cipathy to 0\\"11 and control the \\·at~cr supply of 
its inhabitant . tnight it not just as \\'ell be snid 
that it also controls the \Vat~e·r situation of lands 
outside the boundaries of a nltmicit>ality \vhich 
alrcad\· has a \\'atcr S\'SteJu, and that such oitt-. ~ 

side district n1ust look to the adjacent nutnicipal-
ity for its \\·ater supply? 

For years the legislature of this state, and the 
people then1 elves, thr.ough. the initiative, have 
been struo-gling \Vith the <tttestion of providing a 
leNa) J>roccdure for obtaining a sufficient supply 
of \Vater for the cities and the outlying districts, 
and this is Jlarticularly true of the southern por-
tion of the state. Not every city has taxable 
pr pcrty sufficient to \Varrant it alone undertak-. 
ing an 0\\·cns River or Hctch 1--Ictchy projectt 
and so the lc«islaturc has seen fit to enact a la\v 
under "hich one or.ntore cities, \\' ith the adjacent 
territory, tnay unite thctnsclvcs into one tuuni-

.. 
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· cipal corporation for the joint benefit of nll, and 
th~reby do unitedly that '"hich is beyond the 
po\vcr of any one of thcnt to accon1plish. . 

It n1ust be borne in ntind that the legislature· 
has the (10\\'Cr in its discretion to provide all ulan-

ncr an<l n1eans for the £orn1ation of a public cor-
poration. /u ra J11adcra Irr. Dist., 92 Cal.~ pag·c 
319, ·the court says: 

"Inastnuch as there is no restriction upon 
the po\ver of the legislature to autl~orizc the 
forn1ation of such corporations for any pub-
lic purpose \vhatcvcr·, and as \\'hen organ-
ized they arc but 111crc agencies of the state 
in local govcrtuncnt. \\~ithout any p \\•crs 
except such as the legislature n1ay confer 

.., upon thcan, and arc at all tilncs subject to 
a revocation of such po\vcr, it ,,.a c\·idcntly 
the purpose of the fra1ncrs of the constitu-
tion to ]cave in the hands of the lcgis1aturc 
full discretion in reference to their organiz-
ation.'' 

The £)ttcstion a to \Vhethcr the inchtsi n \Yith-. 
in the lilnits of the district of another ntunicipal 
corporation \vas also passed upon in the l\lndcra 
case. 'rhc objection there rai cd, ho\\'c\·cr, \\'as 
that the land \Vithin the to\\'11 \\'oti1d not be bene-
fited, and the court held that the object or thc .act 
\vas the intprovcn1cnt of alt the lands in the dis· 
trict in an entirety, and that the c. ·tent nf the 
district \Va~ left to he dctcrn1inccl at the cliscrc .. 
tion of the board, and ·that the act could not h 
held 11nconstitutional bccau-c of an abuse of dis-
cretion • 
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The objection here ra iscd, ho\\"C\·cr, is that 
there ,,·ill be t\\'O tnunicipal \\'atcr cotnpanics, \VC 

\\'ill call thctn, each \Vith independent governing 
officer • and each con1pany in the business of 
selling \Vater. \\.hat if there are? There \vill . 
be four ~uch \\'atcr cotnpanies in this district, no 
one of \Yhich has sufficient taxable pro1icrty to 
adequately furnish itself \vith \Vater, but taking 
the four torrcthcr, \\'ith outside territory, there 
\\·ill be sufficient taxable property to. \Va rrattt the 
dc,·elopntent of all available \Vater. Each of these 
separate \\'ater cotnp~nies is today buying \Va-

• tcr front private sources and selling it again to · 
its rcspccth·c inhabitants. Each of these ntuni-
cipalities has the constitutional right to buy \Va-

ter. This district \viii .have the right to sell to 
n1unicipalities ,,·ithin the distritt. · (Sec. 12 of 
act, p. 6.) These arc incidental questions \Vhich 
,,·ill be left to the inhabitants and the officers of 
the district and the ~everal n1unicipalities to de- · 
cide. 

There need be no 111ore conflict bet\vcen the 
directors of the n1unicipaJ district and the govern-
ing bodies of the rnunicipalitics than there is be- . 
t\vccn the board of supervisors of the county 
and the respectiv·c officers of these ntunicipalitics. 
Both have taxing po,vers. The ans\\'er to this 
arguntent is, of course, that \\'hile both have such 

• 
po,,·ers they are exercised for different purposes 
and therefore do not conflict. But is it true that 
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the po,vcrs of jurisdiction and privileges of the 
district \viii conflict \Vith those of the nutnicipal-
ities? \\'e have already seen that a ntunicipaiity 
n1ay be co11tained \Vithin an irrigation district 
and that the lands \vithin the boundaries of the 
1nunicipality 111ay be taxed for the support of the 
district, even tho there is apparently no direct 
benefit to such lands. So, in so far as the po,vcrs 
of the district are c .. "'Crciscd for the JlUrposc of 
bringing 'vatcr to .the unincorporated territory 
is con~crncd there can be no conflict. No"'· it 
is true, as is held in IJ' est l;ruil'i'alc Sauitary 
District, 158 Cal., 45i, that: 

"There cannot be at the san1e thnc, ·'"ith-
in the san1e territory, t\vo distinct n1unicipal 
corporations exercising ·the satnc po\vcrs, 
jurisdiction and privileges'\ and 

"It is generally held that \\rhcrc one tnuni-
cipal corporation "is annexed to another the 
annexing city takes over the functions oi 
the annexed rnunicipatity, and the latter, by 
virtue of the annexation, is extinguished and 
its J>roperty, po\vers and duties arc vested 
in the corporation of \Vhich it has bec~nnc· :t 
11art.'' 

Such rules \\'ere aJ>plicablc to the case decided, 
but further on, on the san1c page, the court says: 

"\Vhat shaJI be the effect of the enlarge-
. n1cnt or dhninution of the boundaries of such 

corporations, or of the consolidati" n of t \\'n 
into one, or of the annexation of the territory 
of one into another is a question to he an-

. s\vercd hy a dctcranination o£ the legislative 

• 
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intent. Tht" case .. ~ tll,m.•c cilcd tfcclarc 1/u~ re-
sult o; suclr 11tl iou llllflcr lat~'.S ti.t/r ich tlo 
uol slun'' allit·luati-:·cl\• au iult.. .. lll to continue 
lhc c.rislf·urc oj /'i('O ,;cparatc public corpora-
tiou .. ~ 1{•illtin the S(llltc territorial lintifs." 

'l"hc- c urt further holds thnt in aJI events n 
cc n:;;titutional CJUCstion "'as not and should not 
be in,·oh·cd. ( Pacrc 458.) 

:\ reading of the general po\\·crs conferred up-
on a ntnnicipnl \\·atcr district by the tcrn1s of the 
net cannot fail to sho\\· that it 'it'OS the intent of 
lilt' lc .. ~islator.~ that 1uachincry be provided \vherc-
IJ~· nc or nt rc t-nunicipalitics \Vith unincorpor-
ated territory could unite for the purpose of prO·· 
,·iding an adec1uate supp1y of \\'atcr for all; it 
n1ay ]case \\·ith the privilege of purchasing exist-
ing \\·atcr ,,·orks o·r \Yater \VOrks systent, it n1ay 
;;ell its " ·ater to 1nunicipa1itics or other public cor-
porations "·ithin its boundaries, and by these pO\\'-

t:r. gi\'Cn it \\:c claint that the legislature did af-
lirnralir'cl\• clcc/arc its intent tltat /1t'O or urorc • 
public corporations 111ight c.t·ist 7.c•illri11 the sau1c 
lcrritoriallitllils. 

Sec: I·an clc lf'atcr \"S. Bd. Sup. L. /l. Co., 
Cal .. 2-J. Cal. t\pp .. , 524. 

III. 
The argurncnt and cases cited arc applicable to 

the nhjection raised in the third spccifi.cation ( fol . . 
+2. p. 14) to the effect that said act is .unconsti· 
tutionaJ fur the reason that it delegates tO a SJ>C-

.. 
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cial conunission po\vcr to tnakc, control, appro-
priate, supervise and interfere \Vith tnunicipnl int-
proven1ents, \Vhich }>0\\'Cr, by Sec. 19, t\rt. xr' 
is vested in nittnicipalities, and that said act vests 
in the board of directors of the district the po,vcr 
to levy taxes and pcrfor1n ntunicipal functions 
\Vithin the boundaries of said district. 

\ ·\' c have sho\vn that the Jcgh;Jaturc has the 
po,vcr to provide for the organization-the ex-
tent of po\vers, etc., of public corporations. 1"'hc 
court says, in the absence of constitutional re-
striction, the legislature has such po,vcrs. Not 
only is there no cons~itutional restriction directly 
on this subject, but, on the contrary, Sec. 13 of 
1\rt XI adopted NQvcnthcr 3, 1914, affirtnativcly 
gives to the legislature the po\vcr to legislate upon 
the very question raised in the second, third and 
fourth. specifications. That section reads as fol-
lo\vs: 

· "'The legislature shall not delegate to any 
special conunission, private corporation, 
cotnpany, association or individual any 
po\vcr to tnakc, control, appropriate, super-
vise, or in any 'vny interfere, \vith any 
county, city, to\vn or tnunicipnl in1provcn1~nt . 
ntoney, property or effects, \vhcthcr held in 
trust or othcr,visc, ot to levy taxes or as-
scssntcnts, or pcrforn1 any nnnticipal func-
tion \Vhntcvcr, c.rccpt that the lcgislaturt· 
.shall ha'll C f'O'it'cl· lo proc,ic/c {o1· lite supcr-
-;•isio,, r~gulat io, a11d roud11cl iu surh 11Ulll· 
ucr as it 1110)' cl~tcrnlillc, of the affairs of b·-
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rigalio11 di.sl rirl,f. orgaur·~eti or e.risthr~~ ·'"'-
drr any lm'' of this .stair.'' 

Such a ffirruath·c constitutional provision is, 
\Vc claint, a sufficient ans\\'Cr to the third objec-
tion raised in the contplaint, and applies to the 
~ccond and fourth objections as \vcll. Sec also 
.lladcra Irr. Di .. d., 92 Cal.. p. 318, cl seq. 

IV. 
· The next objection raised is that by the act 

the. legislature attcn1pts to itnposc taxes upon 
cities. counties, and other n1unicipal corporations 
and the inhabitants thereof for a certain 'tnunici-
pal purpose. natne1y, that of supplying \Vater to 
the inhabitants of the district. As stated above, 
thi objection is covered by the constitutional pro-
\·ision affirn1atively givina the legislature the 
po\\·er to provide \Vhatever ntcans they n1ay deem 
f r the public a od in the \\'ay of supervisi!"g and 
regulatincr the conduct of an irrigation distr_ict. 
Counsel. ho\vcver, interposes the broadest objec- · 
tion po ible, and challenges the right ~f the leg-
islature to provide the ntachinery vhereby .all)' 

ta.r for the purpose of upplying 'vater to a dis-
trict n1ay be hnposcd. In the ~fad era case they 
objected to the constitutionality of the act because 
the as cssancnt 'vas levied according to the value 
of the land and not according to the benefit \vhich 
each particular piece of land dcri\'ed fro1n the 
in1provemcn t. · 

. . 

• 

.. 

• 
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The court ht that case, on page 326, says: 
• 

4'The constitution contains no inhjbitjon 
to th~ tax and prescribes no rule of appor-
tion n1en t." 

Section 12, of the constitution, after reciting 
\\'hat the legislature 111ay n~t do in the anattcr of 
itnposing taxes, etc., reads : 

"But n1ay, by general la\VS, vest in the 
corporate authorities thereof the po\\"Cr to 
assess and co11cct taxes for such purtlOSc .• , 

• 
It docs not sccn1 ncccssarv to connncn t n1orc 

""' 

on this objection. The legis1aturc is not ilnpos-
ina a tax. It is providing by a general Ia'"· to-
\Vit, the act unclcr di cussion, a n1cans \\"hereby 
the corporate authorities of the \Vater district n1ay 
assess and collect taxes. 

v. 
It is next contended that the act grants certain 

• 
privileges nnd in1n1uniti'cs to citizens f a part of 

· the county not granted to aU, and is therefore in 
conflict \,,ith Section 21 of 1\rticlc .J o£ the con-
stitution. 

It is hnpossiblc for us to itnaginc a situation 
arising under this act \\;here this clause in the 
constitution \vould be applicable. Any other tcr-
ritQrial subdivision in the county tuay go and do 

· likc,visc. The district herein sought to he in-
corporated has no ntonopoly on the Ja,v, and 
there is plenty o£ Jnnd left for scvcrnl district~ 

• 

• 
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if the inhabitant~ thereof sec fit to avail thcnt-
sclvcs of its tenus. l'he property O\\·ncrs of this 
district "·ill paY in the \\"ay oi l.axcs and asscss-
lncnts for the pri\"ilcgc of organizino- the district. 
1'hosc outside the district \viti he in the sante con-
dition a. hciorc.. \\·c do not take the objection 
seriou"" I\". 

\ T.J. 
Objection six is to the cifcct that the act is 

contrary t cc .. 6. r\rt .... ·1, in tha.t corporations 
for ntunicipal purposes .. etc .• shall not be enacted 
by a sj1ecial l.a''·· 

The an1e objection \\~as urged in the l\Iadcra 
case against the\\ right act. and \vas fully passed 
upon in that ca e, and the court held that the act 
\\·as general. 

:\ladera case. 92 Cal., pp. 315, cl seq. 

VII. 
The SC\"Cnth objection raised by counsel in their· 

pleadinus i . in our opinion, the ntost serious one 
of all. and it resolves itse] f into this proposition: 

rlas the lc(J'is1ature the constitutional authority 
to pro,·ide n1achinery for the organi~ation of a 
n1unicipal \\'atcr district \\'hereby any certain per-
centage of the voters in the district tnay establish 
the boundaries of the proposed district .\vithout 
giving the property O\\'llcrs in the proposed dis- · .# 

trict an opportunity to be heard before a tribunal 
cJ thed n·ith attthority to act on the question as 

• 

• 

, 

·-

• 
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to the extent of the district and the exclusion 
of lands. thcrcfron1? 

• 
1'hc net under consideration contains 119 pro-

vision for such hearing. 'T'hc act requires that 
notice be published, \vhich notice shall contain the 
text of the petition \Vhich described the bound-
aries of the proposed district, etc., and such no ... 
ticc shall also state the tituc of the tnceting \Vhcn 
the petition \vi11 be presented to the board of su-
pervisors. No provision is tnadc for a hearing 
a_nd no discretion is gh·cn the board of super-
visors 'vith reference to the extent of the dis-
trict. The act sccn1s to be tnandatory upon the 
board of supcr\'isors in directing thcnt up n .such 
presentation to call an election. The act in this 
rcaard reads: 

"\\'hen such petition is ilrcscntcd the 
board or supervisors shall gi\rc notice of an 
election to be held in said proposed \\·atcr 
district for the purpose of <lctcrtnining 
\Vhcthcr or not the sa1nc shall he incorpor-
ated." 

The question as to the ._ ufficicncy or the peti-
tion is propcr]y taken care of inasntuch as the 
petition n1ny not be presented until the c unt) 

· clerk has certified that it has attached to it 1hc 
proper lltttnbcr r signatures. 

It is alleged that \vithout this opportunity to 
be hcarcl, on the part of the land O\\'ncr, that the 
act is unconstitutional and cnnt1·ary to the four-
teenth an1cndn1cnt to the c nstitution f the . 

• 

• 
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United States in that it operates to deprive the 
land O\vncrs \\·ithin the district of their. property 
\\·ithout due J)rocc s of Ia\\. for the reason that 
a iter the organization of the district their lands . 
arc liable to taxati n for <Hstrict purposes. . 

T'he ... ante question \\·as raised in the~ l\·Iadera 
case. and on page 323 the court says: . 

··T·hc constitutionality of the net in ques-
tion is further assailed upon the ground that 
it tnake no provision for a hearing fron1 the 
O\Yncrs of the land prior to the organization 
of the di ~trict. But the steps provided for 
the organiza~ion of the district are only for 
the creation of a public corporation to be in- · 
vested " ' ith certain po]itical duties " 'hich it is 
to .cxerci e in behalf of the state. (Dcau v. 
Da'i.•is. 51 Ca1., 406.) It has never been held 
that the inhabitants of a district arc entitled 
to notice and hearing upo1~ a proposition to 
subtnit such question to a popular vote. In 
the absence of constitutional restriction, it 
\\"ould be con1petent for the legislature to cre-
ate such public corporation, even against the 
\\"ill of the inhabitants. It has as tnuch 
po.\\'er to create the district in accordance 
\\'ith the \viii of the ntajority ·or such inhabi-
tants. It ruuch be observed that such pro-
ceeding does not affect the property of any 
one \vithin the district, and that he is not 
by virtue thereof deprived of any property. 
Such result does not arise until after detin-· 
qucncy on his part in the payn1ent of an as-
sessnlcnt that 1nay be levied upon his prop-
erty, and before that tilne he has opportu-
nity to be heard as to the correctness of the 
valuation \\'hicJJ is placed upon his property, 
and made the basis of his asscssn1cnt. He 

• 

.. 
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docs not, · it is true, Ita \'C any opportunity to 
·be heard, othcr\visc than by his vote in dc-
tcrntining the an1ount of bonds to he issued, 
or the rate of aSSCSSI11COt \\' ith \Vhich they 
arc to be paid; but in this particular he is in 
the sante condition as is the jnhabitant of 
any ruunicipal organization \Vhich incurs a 
bonded indebtedness,. or levies a tax for its 
payntcnt. 1-Iis property is not taken front 
hint \vithout due process of la\v, if he is ai-
IO\\"Cd a hearing at any . tintc before the lien 

· of the . asscssntent thereon bccontcs final. 
(People~·. Surith, 21 N. Y., 595; Giluzorc ~·. 
flcutig. 33 I<an., 170; lla~~ar t'. Rcc. Di .. rt. 
No. 108, Ill U. S., iOI; Daz•ics ~'. !Jos 
,;lngclcs. 86 Cal., 46.)" 

In the case of People vs. To·urn of Ontario, I48 
CaL, 627, the construction of an act of the legis-
lature of 1889 relative to annexation of territory 
to an incorporated t0\\'11 \Vas under consideration, 
and it \vas urged that the act \Vas unconstitu-
tional because it delegated to private citizens of 
a n1unicipality and not to any legislative body 
or board the po\vcr to dctcrntinc the boundaries 
of the territory sought to be annexed. Connucnt-
ing upon the act, the cottrt says, on page 62 : 

"It '"ill be observed froan the foregoing 
that no discretionary po\Vcl· \vhntcvcr is \ 'CSt-
cd in any legislative body \\'ith regard to the 
.boundaries of the territory proposed t be 
annexed, -Upon the prcscntati n of a pr lpct'" 
petition signed . by the rcc1uisitc ntnnhcr of 
electors o£ the tnunicipality. an I ,exactly de-
scribing the territory desired to be nnnc .. ·cd, 
the legislative body or the lllUJlicipaJity is 
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con1pcllcd to inuncdiatcly 'Ubtnit the ques-
tion of nnncxation to the electors of the tO\\'tl 
and also to those oi the outside territory. ·rhc 
question a . to \\"licthcr the exact. territory 
described hy the elect rs in their petition 
halt be nnncxcd to and constitute a part of 

the lllttllicipality i-- ntadc to depend solely up-
on an allirtuati\'c vote of the t\\'O bodies 
oi electors.. those of the anunicipality and 
tho c f the outside territory. · 

··It is urged in support of the attack upon 
the constituti nalitv of this act that it dele-
gates to prh·ate citizens of the nutnicipa1ity .. 
and not to any lciYislativc body or board 
recognized l>y the constitution, the absolute 
p n·cr to finally dctcr1ninc the boundaries of 
the territory proposed to be annexed. 'This, 
it is saidt is a legislative J>O\vcr \Vhich under 
our con titution could only be delegated to · 
son1c legislative body. \\' c arc of the opin-
ion that there is under the provisions of our 
constitution no ttll\Yarrantcd delegation of 
legislative po\\"cr hcrcint and that the act in 
rc pcct to the objection tnadc is violative of 
no constitutional pro,·i i~n. 

·~~Ill else in lite act, iuclluliug the petition 
of f'(('CIIIJ per .ct~nt. of the clccto;·s of the fO'l('ll 

or cifJ'. has siluplJ' to do it..'ifll the order(\• 
lllclltod of obtainiu.~ the c.t·pr~ssiou of the 
desire of tlzc electors of the rcspcctit:c locali-
ties, the lo\c.ru a11d the out.sidc territor\', aud 
the procurCIIICII/ of QJI oflicia/ rerorti of tftaf 
c.rprcssiou. The pclilioll of the electors is 
111crclJ• au initiatory .step, utallillg it the dut)' 
of a bod)• capable of act i11g iu .sitrlt a Jllatlcr 
to ofiicia/1.\' sltburit the proposition. "'a de b\' 
the petitioners, lo the electors of tile iutcr-
c.sll'cl localil ics. Til~ c/ccfor~r of each localifv 
alouc dctcruziuc 'icrhctllcr ccrlai11 described 
territory sha11 becon1e a part of the rnunicipal 

' 
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corporation . . . . . . • The fixing of the 
boundaries of a nn1nicipa1ity is ordinarily 
held to be the exercise of legislative po\\"Cr, 
but asstuninn- it to be such in its nature, in 
vic\v of the constitutional provision rc]ativc 
to the creation of tnunicipal corporations, it 
docs not folio\\' that the legislature tnay not 
confer the po\vcr to dcc]arc the precise 
boundaries upon the electors of the district 
to be affected. "fhe conferring of such ponrcr 
is not a delegation of legislative po\vcr at all, 
for the legislature is expressly prohibited . 
frotn defining the boundaries. It fully cxcr-

. ciscd its O\Vll legislative po\vcr by the cnact-
n1cnt of the general ]a\\' in the tnatter. Neces-
sarily, for the execution of such general Ia\\', 
the ]lO\\'cr to define the exact boundary-1incs 
of each )>articular n1unicipality created-or en-
larged after the adOJ>lion of the constitution 
tnust be by such a ]a\\' placed sotnc\vhcrc. \\ c 
find no provision in our constitution li1uiting 
the right of the legislature to place this JlO\\'cr 
\Vith any tribunal or person, except so far as 
such right n1ay be litni ted by sect ion 1 of 
article I II, "'herein it is provided that the 
po\vcrs of the govcrnntcnt of the tate of 
California shall be divided into three separate 
dcparttncnts. the Jcgislativc, executive, ;uul 
judicial, 'and no person charged \\"ith the c~­
crcisc of po,vcrs properly belonging to one of 
these dcparttncnts shaH exercise any func-
tions appertaining to either of the others, ex-
cept as in this ~constitution expressly directed 
or pcrtnittcd.' l\fanifcstly this pro,·isi n has 
no appHcation. J\nd it is as clear that ~cc­
ti )tl 13 qf article 4 .. r' \\'hich pro\·ic1c~ that 
•the l'cgislatnrc shn11 not deleg-ate tn any ~pc­
cial con11uission. private corporation. co1n-
J>any ~ ass ciation, or individual, any JX a\V ·r 
to 1nakc, control, clppropriatc, upcr\ isct or in 
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any \\'ay interfere \\'ith any county, city, 
to\\·n, or nutnicipal iauprovctucnt, 111 ncy, 
pr pcrty or effect'" \\·hcthcr held in trust or 
othcr\visc, or to lc,·y taxc or a scsstncnts, 

r perf rn1 any. n1unicipal function \Vhat-
c,·cr, · has no applicati i1 here. The fixing of 
the boundaries of the territory to be annexed 
i in no sen c f the \\'Ord.. a 'tnunicipal 
function·. ( "'cc. ~cncrally, Fraglcs , •. J~hcla11, 
126 al. 383, (58 Pac., 923 ). 'There is .no 
con ·titutional pr vision that intitnates that 
thi p "·cr can be confcrrc.d only on sontc 
legL lati,·c body, and not upon the electors of 
the 1 calitv t be affected, and in the absence 
f such a j)rovi ion the question as to \vhcther 

it . hall be gi,•en to the one or the other is 
purely one of policy, upon \Vhich the dctcrtni-
nation of the legislature is conclusive ...• 

••It is further urged that the statute is un-
constitutional because it provides for a judi-
cial deterJnination by the city council, \Vith-
out givin(J' the .parties affected any notice, 
kno\\·lcdae or day in court. The point of this 
ob jcction is that inasnntch as it is the in1plicd 
duty of the city council to dctcr1~1inc the ex-
istence of the facts essential to its jurisdic-
tion to order an election,-viz., that the· peti-
tion is in fact signed by the requisite ntunbcr 
f electors (People '. Los ~l11gclcs, 133 Cal., 

338, 342, ( 65 Pac., 7 49),), and also as to 
\vhethcr the boundaries of the territory pro-
po .. cd to be annexed arc set forth \vith suffi-
cient certainty (People v. Oa/~lalld, 123 Cal., 
598, 606, (56 Pac., ..t45),) ,-the city council 
in so doing n1akes a detertnination judicial in 
nature, \\'ithout notice to person \Vhose proJ>-
crty, in the event that the proposition is car: 
ried at the election, \vill be brought 'vithin 
the ntunicipality. 'fhis n1ay be conceded, but 
it docs not folJO\V that the dcterntination thus 

• 

• 
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ntadc in any ,,·ay so aff ccts property rights as 
to tnakc prcvi us notice es .. cntial. 1'hc ut-
nlost effect of such dcterntination is the sub-
tni sion to popular vote of the proposition, 
and property ricrhts arc in no \\'ay affected 
thereby. 'I'he quotati n frotn !11 rc Jlladcra 
lrr. Disf., 92 Cal., 296, (28 Pac., 272, 2i 1\111. 
St. Rep. l 06), 1nadc in dicus. in o- a f rnter 
objccti n, is applicable here.'' 

In the nJadcra case this court held ( p. 323) in 
effect, that conceding the fact that the \\7right 
act did not o-ivc property o\vners a hcarinrr, prior 
to or~anization, stit1 they \\·ere not dan1ag-cd: 
that the filing of petition, callino- of election. etc., 
\\'ere only steps pro,·idcd for the orrranizati 11 r 

· a pubJic corporation; that there \\'as nothing in 
the orO'anization of a public corporation to be coJ~­
strucd as taking property \Vith ut due procc~s of 
]a\v; that if the propcrt)~ o\vncr has an opportu-
nity to he heard he fore the lien of any as .. cs .. sncnt 
levied, by virtue of the organization of the dis-
trict, l ccan1c final, that uch hearing \\'a. all he 
\\as entitled to and ha\'ing- such hearing he \\·a. 
in the sanlc relative c nditi 11 as any thcr land 
o\vncr in a tnunicipal c rp ration \\'hn. 1and. 
\\'Crc subject to l\SSC •• JllCiltS r r h .nd purposes. 

The ''' right act \vas upheld hy the . S. Su-
prcnlc ourt in Fallbroo/,• lrr. l ist ''· Rradlr_v, 
I 4 U. S., 369, but apparently upon a <lifT~rcnt 
line f rcns ning than \\'c arc ahlc t } read into 
the l\Jndern case. Tn the Fallbrook case, the 

• 
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court, in passing n this phase of the act, held 
tha~ an opportunity to be heard \\·as given those 

· \\·ho,c Jands ''"ould not (in the opinion of the 
Doard of upcr,·is rs) be benefited by irriaation 
by said sy tc1u. They say, on page 394: 

'"There is nothing in the essential nature 
of such a corporati ri. so far as its creation 
only is concerned, \vhich requires notice to 
or hearing of the parties included therein 
before it can be forn1cd. It is created for a 
puhl ic purpose, and it rests in the discretion 
of the legislature \Vhcn to create it and 'vith 
\\·hat po\Ycrs to cndo\v it: 

But they hold farther on in the opinion that 
inas1nuch as the forntation ·of the district \viii al-
nlost ncccs arily be foJIO\\'cd by the levy of an 
a~scs~ntcnt upon the lands that not on1y a public 
corporation has been created but also a taxing 
district, \\"ho e botindarics arc fixed not by the 
legislature ( \Vhich \Votlld have the abs~lttte right 
to fix then1) but by the board of supcrviscfrs, and 
the board of supervisors in fi. ·ing the boundaries 
passe~ upon the benefits accruing to the lands, 
and that the property O\vncr n1ust have. n right 
to be heard upon that question. 

The rea oning in these t\VO decisions secn1 to 
clash on this question of the e.~tent of the district 
and of the benefits or Jack of benefits accruing 
fron1 the organization of the district to the land 
o\\·ncr therein.. The 1\·fadcra case \Va decided in 
Deceznbcr. 1891, the Fallbrook case in October, 

.. 
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1896. Nearly ten years after the Fallbrook case 
this court still fo11o\\'Cd the l\~Iadcra case in Peo-
ple v_s. 011tario, supra. In 1911, ho,vcvct, in the 
case of· Brooks vs. City of Oa!..'land, 160 Cal., 
423, on the question of the right of a land O\vncr 
to be heard on the extent of a sc,vcr district cstab-
Jished by a ~ity council, this court follo,vs the 
reasoning in the Fallbrook case, and held that 

. the act of 1911 "'as unconstitutional; that it acted 
to dcpri\'C a land O\\'ncr of his property \Vithout 

· due process of Ja,v, inasn1uch as his prOJ>crty 
\VOtdd be ta .. t·cd to pay for se\vcr huprovcntcnts, 
'"ithout his havino- an opportunity to be heard on 
the question as to \Vhcther his property \\'ould 
be benefited by the cstablishn1ent of the district. 

It is said in Brooks 'l!S. Oallland, 160 Cal., 428, · 
quotiQg f ro1n its Fallbrook case: 

"Unless tl~e legislatt~rc decide the question 
of benefits ttscJ f, the Janel O\V11Cr has the 
right to be heard upon that question before 
his property can be taken.', 

· and cite Spc11ccr v. lcrchaut,· 125 U .. S., 345, to 
the effect thttt the legislature had declared in the 
act that certain land \VCrc benefited and should 
be taxed for the hnprovcntcnt, and the fact that 
the legislature ·had .spccjfically lirc/arcd I hat a 
bcue{it accrued \vas binding upon the court. 

No\v th.c_act under consideration docs not spe-
cifically declare that any particular tract of land 
\Yilt be benefited, but our understanding i that 

• 

• 
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\vhcn the (IUC ·tion of benefit~ is raised it d cs not 
tncan the indh·idual benefit that tuay r ntay·not 
accrue to a particular land o\vncr · but that thi, 
court has hclu con 'i ·tcntly that the question of 
benefit· refer' t the :tate at large. 

In the i\Jadera case pngc 313, it is said: 

·· \ Vha lever tend to an increased prosperi-
ty of ne p rtion i the tate, or to pron1otc 
it' 111atcrial dc,·cloptncnt, is for the advan-
tage of the entire state; and the right of the 
lcn·i~laturc to 1nake provision for developing 
the producth·e capacity oi the state or for in-
creasing facilities f r the cultivation of the 
s il ace rding to the rcquirentcnts of the dif-
fc~cnt p rtion thereof is upheld by its po\v-
er to act for the benefit of the pe pic in af-
fordinrr thcnt the ri(J'ht of ac<tuiring, pos-
·cs inO" and protecting the property \vhich is 
'!11arantccd to thcn1 by the con titution. '"fhc 
local inlpro\·cntcnt contcauplatcd by such leg-
islation i for the benefit and general \vel fare 
of all persons interested in the lands, \Vithin 
the district, and is a local public ilnprqvc-
tuent. Thi principle is not contravened by 
the fact that it tnay operate injuriously upon 
otnc of the indh·iduals or projectors of land 

,,·ithin the district, or by the fact that there 
n1ay be onte, \vho for personal n1oth·cs tnay 
"·ish to resist the intproveancnt." 

.t\ rule that i applicable to the forn1ation of a 
C\rcr di trict, \\·hich has for it purpo c the inl-

ntcdiatc convenience nly of those O\vning land 
therein, . houlu not at this late date be construed 
t ·apply to the organization of an irrigation dis-
trict, or f a ntunicipal corporation that is pro-
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jcctcd for the purpose of furnishing several nluni-
cipa1itics \vith \\'atcr, and a the sante tilnc tnak-
ing inhabitable tens of thousands of acres of 
desert lands. 

\'III. 
Objections eight and nine raised arc, to all in-

tent and purposes, the anic as that raised in the 
second objection, that is: that \Vi thin the bound-
aries of the proposed \Vater district there arc t\\'O 
or ntore tnunicipal corporations, etc. There arc 
four: The Cities of San DicO"o, East an Diego, 
La !vic aJ and the La l\'lcsa, Lcn1on Grove and 
Sprinrr \'alley Irrigation District, an Irrigation 
District organized under the 1\ct of 1897. 

It has been held by thi court in the ca c of llaj·f 
I;ruit,.,illc Sauitary District.. 158 Cal., 453, and 
the cases therein cited, that a anitary district 
upon being annexed to a nntnicipality 1 ses its 
identity \Vith the annexation. 'fhi result is oh-
tained, ho\vever, n t by reason of nny constitu-
tional provision, but by virtue of .the anncxati )11 

act itself. 

On page 457 of the last n1cntioncd case the 
court says: 

"These rules d not rest up n any theory 
of con titutional lituitation. Tn the ah .. cncc 
of any constitutional ·rcstricti n, the lcgi:la-
turc has absolute po\vcr vcr the rganiza-
tion, the diss I uti n, the c. tent. the p \\'Cr ~· 
and the liabilities of tnunicipaJ and other pub-

• 
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lie c rp rati n c ·tahlishcd as agcncic of the 
·tate for purpose, oi local g- vcrntucnt.' · 

. 
This ~ante ohjcction \\·a .. · rai cd in the case of 

14a Jl csa 1-1 our{·s o. r·s. La 11 csa etc .• I rr. Dist., 
159 }'lac. Rep .. 5( 3. and decided a(h·crscly to rc- · 
pondcnts • contention. 

Rc "pcct fully subanittcd, 

• :i\f. ~lARSH, 
District .. JnorJlCJ for Sa11 Dic.t:o Couut:y . 

. 
R ,, ...................•............... .. 

• 

De put)'· 

E. \T. ''' INNEK, 
.~lltorllc)'S for rlppcllauts. 

. . 

. . 

• 

• 

.. 

. . . 
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