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Winim G. Henshaw and Ed. Plctchor.
Plaintiffes and Respondents,

Ve , s 1y O o

Joseph Foster, H. P. Greene, C. H. Swallow, C. L, |
Goode and G. F. Westfall as members of and con- ‘
stituting the Board of Buporviaoru' of the County’ R
- of San Diego, and J. T. Butler, County Clerk of . +h
said County of San Diego,
Defendants and Appellanta. 2
Respondents, who are owners of land in the County of San

Diego Brought this action to enjoin the Board of Bupdfvl;'aor_af,. ofthat T

county from calling an election for the purpose of -do‘timiniﬁg whet )

her or not £ district to be known a.a the "Ban :D:I.Ogo llu.nio:lpal 'n.tor ‘“

Dietrict®™ should be 1noorporated undor tho prov:l.l:lons of a.n aot ‘ ::

"entitled "'An Act to provide for the 1ncorporation, organizat:lon and :ﬁ

management of munioipal wa.tor d:latr:loto. and to provido for tho . : ﬁ‘i

acquisition, or construction by said diltriotl of ‘;h.'tar workcid*_ %
s

......

to prov:l.do for the distri'bution a.ud n.le ot ntor 'by ui@ diltriot.v 108

" :‘J"\

s

approved la.y 1, 1911, togothcr vith tho mhont thoroto gpprovod _0;,

Dooombcr 24. 1911, md the rurthor a.hendmnt ' thoro.to spprovo’c_l llsy 29. 4 _
1915." A petition oignod 'by tho roqui_q:l.to nun‘hor o; qua.li.f:l.od oloot- 38

# ~ ors witnin the tor_r:ltory propuid ;il_mt of tho ontonplatlld d:ls-
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violated. To their complaint a demmyrer was interposed and was - '
overrruled by the court. The supervisors refusing to plead further,
judgment was accordingly entered. By it the plaintiffs were given the

had
injunctive relief for which they prayed. From said judgment

this appeal is taken. i

Respondents set forth in their complaint and here contend
that the act of the 1ogialatu:o under which the petitioning elecw-
tors proposed to organize the district was in violation of section
19 of Article XI of the Cohntitution of California. That section
provides that |

®"Any municipal oorporation'mqy establish and operate
publ;c works for supplying its 1nhnbitanti with light, water, power,
heat, transportation, telephone service, or other means of communica-
tion '''' A municipal corporation may furnish such service to
Inhabitants outside ita boundries: Provided that it shall not furn-'
ish any service to the inhabitants of any other municipality owning
or operating works, supplying the same service to such inhabitants,
without the consent of such other municipality, expressed hu ore
dinance." It is their contention that since the three cities men-
tioned above, (each being vested with the power of furnishing ite
inhabitants with water), are included within the limits of the pro-

posed district, there would be necessarily an intolerable clash of
authority between the governing bogioa of these municipalities and
the trustees of the water district if it should be established.

In support of this contention they rely prinoipally upon the declare
ations of thia court in the opinion in The Matter of the Petition

of the Sanitary Board of the East Fruitvale Sanitary Diatriot, 158
cal. 453. In that proceeding the court was considering the effect

of the annexation of the torritogy of a sanitary district to a city
and it ipa held that the minor municipal corporation was merged in
the major one and lost its identity. The language 6r the court upod_
-//5h13h~roapondonto place the greatest emphasis is as follows:

"It is a well settled doctrine that 'There cannot be at

the dame time, within thd‘gamn'territpry, two distinct municipal
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cqrpggqy;éép ExorOiulhg'thi'naﬁb ﬁowori."Juriidiotionﬂ and priiilogini
(1 D;;}gn“on lunioipa;_COrporationa, 4th ed. ,800. 184} King v,
Pasmore, 3 Term R. 199, 243; Bloomfield v. Glen Ridge, 64 N. J. Bq.
276, 283, (33 At1.925 )e )

"Accordingly, it is generally held that where one municipal
corporation is annexed to another the annexing city takes over the
functions of the annexed municipality, and the latter by virtue of
the annexation is extinguished and its property, powers, and duties
are vested in the corporation of which it has become a part. (28
Cyc. 217; Mt. Pleasant v. Beckwith, 100 U. 8. 614, 528; Adame v.
Minneapolis, 20 Minn. (484{ 438; People v. Supervisors., 94 N. Y.
263; Stroud Ve Stevens Eoint, 37 Wies 367; Schriber v. Langlade, 66
Wis. 616, (29 N. V. 547,554). |

"If this be true where one of two municipal corporations
having co-extensive powers is annexed to another, the same result
must follow a fortiori wijere a public corporation having powers more
1imited than those of a municipla corporation is annexed to a city
which possesses all of the powers of the corporation which has been
annexed to it and others in addition."

This declaration is by normeans decisive of the problem
presented by the appeal now before us. Indeed it is of little value
for ir is not, as i;l;z: complaint herein, based upon constitutional
grounds at all. In the noxt'paragraph of thd opinion the following
language is used;

"These rules do not rest upon any theory of constitutional
limitation. In the absence of any constitutional restriction, the
1egislaturq has absolute powg;::he organization, the dissolution,
the extent, the powers, and the liabilities of municipal and other
publio borpbrationa established as agencies of the state for purposes
of local government. (In re Maders Irrigstio; District, 92 Cal. 296,
427 Am.8t. Rep. 106, 28 Pac. 275, 675).) What nﬁall be the effect of

the enlargement or diminution of the woundgirtes of such'oorporations,

~.__or of the consolidation of two into one, or of the annexation of the

territtty of one 1nto anothér, is a qucltion to be anlworod by a &otonﬂﬁﬁ“

mination or the logillativc 1ntont. Tho oasou sbovo oitod doclaro tho
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intent to continue the existence of two separate public oorporhtionu
within the same territorial limits." In the statute before us the
legislative intent is declared in plain 1nnguagoL'The'aooond section
of the original act ialan follows;

“The people of any county or portion of a county, whether
such portion includes unincorporated territory or not, in the State of
California, may organize a municippl water district under the provis-
ions of this act by prooebding e} h&roin providéd.“(Btata.lOll.paga R
1290) The corresponding section of'the amoﬁding aot app:oved December
24, 1911 is as follows: ‘

"The people of any city and county, of of one or more
municipal corporations in any county with or without unincorporated
territory in such county, in the State of California, may organize a
municipal water district under the provisions of this act by proceedigg'
as herein provided." (Extra Sessions Stats.l91l page 92) In the case
of Pixley v. Saunders, 168 Cal. 152 it was held that the inclusion of
a part of a sanitary district within a subsequently incorporated town
neither destrpyed the autonomy of the district now relieved the land
within both municipalities from taxation by the properly constitutted
authoridies of the district. While concededly both corporations had
jurisdiction of matters of sanitation, it was held in that case that
the legislature may provide for the formation of districts for the
sanitation or territories which might not be adequatel& reaohed:by
means available to the purely local jurisdieation of municipal core-
porations already existing within them. In that case the act under
review did not as clearly as does this statute provide that any
district formed thereunder might include other munioipalit#os. bhut
it did provide for the fo:ﬁation of a distrioct 1négg'2§;3'g£'§gg
state and in one of the sections relating to_diagplﬁtion of sanitary
districts reference was made to "any incorporated city or powp that
may be in Ocqupation of a cdnaidorable portion of the toiiitbry of
the district." Reéaoning from these expressions this court con-

cluded that it might "be fairly inferred that the legislature intend=

ed that sanitary distriots might embrace both incorporated and
A i S R A s I R R i Te R
uningorporated territory." In the case at bar the reason for XNK like . -
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" conolusion with referemce to munioipal water districts is much
stronger because in the statute providing for their oreation and
operation we discover the legislative design of permitting the forme
ation districts for the convenient and econimical development

of a water supply within ah area physically appropriate for such
purpose without unduly restrioting the powers of the inhebigants and
their privileges by reason of the existence of smaller political
entities situated within the larger tract and poesessing powers some-
what similar to those secured for the corporation embracing the larger
territory. The purpose is beneficient. By the law and under its
sanctions the people of one or more municipalitiew, with the adjacent
territory may unite for the joint benefit of all.forming a mnunivipal
corporation through which they may accomplish that which it would

be impossible for any one of the constituent municipal or suburban
units to perform. Unless grave constitutional reasons impel this
court to the contrary such an act will be upﬁeld. (In re Maders
Irrigation District, 92 Cal. 296-310) We do not discover that

section 19 of Article XI contains any constitutional inhitition upon
such legislation.

We will next examine the contention of reapondento that
the statute in question is contrary to the provisions of the 12th
and 135th sections of Article XI. Those sections are as follows:

"Section 12. The Legialatﬁro shall have no power tblimposo
taxes upon counties, Gities, towns or other public or municipal
corporations, or upon'the inhabitants or property thereof, for ooﬁnty,
city, town, or other municipal purposes, but may, by genbral laws,
vest in the corporate authorities thereof the power to assess and
collect taxes for such purposes.

"Section 13/ The Legislature shall not delegate to any
special commission, private corporation, company, association or
individual any power to make, control, approﬁriatc, supervise or in
any way intgrrero with any county, city, town or municipal improvee
ment, money, property, or effects, whether held in trust or otherwise,
or to levy taxes or assessments or perform any municipal function
\\;Etiz;ar, cxcopt that thc lagillaturo ahall havc powor to providu

tor the luporvicion, rogulation und oonduct. 1n -uoh'mannor ua 1t , j_f?ﬁﬁ;




may dcte:mino, of the affairs of 1rrigation diutriotl, reolamation
districts or drainage distriots, organiaod or existing under any 'g
law of this Btate." | |
Respondents take the poeition that the act in question ;
violates the above quoted sections 12 and 13 because "It delegates to
some one other than the corporate authorities the power to assess and
collect taxes for city and municipal purposes." This argument, like
the othef objection diaounsgd herein is based in part upon the sup-
posed exclusive authority conferred by section 19 of Article XI upon
cities. But as we have seen,that artivle applies not merely to cities
and towns but to all municipal corporations and power to acquire and
sell water may be given to municipalities larger in territory and
including within themselves cities and towns or similar oorporations.
This is done in the statute before us not in opposition to section
12 bgt by general provisions which vest in the corporate authorities
of the district the power to assees and collect special taxes for the
purposes comtemplated. The corporate authority of such a district
is the board of directors and to that board is delegated the taxing
power not in relation to matters of purely local character in the
included city or citiea. but having reference to‘the affairs of the
larger municipality embracing with it the others of lesser areas.
In this view of the statute there is no violation of section 13 be-
cause the legislature does not delegate to the directors control
or supervision of any of the purelyy local affairs of the cities,
but by general law cnableﬁ the inhabitants of a district including
cities, to form a district and to elect their own taxing board to
raise the necessary funds for district purposes. As the court dee
clared in the opinion in the uadaru Irrigation District proseeding,
the liability to the district of the 1nhab1tahts ;::;:iiggigg::i;;;:n
is similar to that of the same inhabitants for their proportion of
the indebtedness of the county XX within which théy reside.
The statute is also attacked in the oomplnint'sl being

contrary to the provisions of the 1l4th amendment of the Comstitution

—_af the United States and those of section 13 of Article I ofl the

Comstitution of Californis. It is afguod that since no inhabitants




of tpg_pgoposqd disterict has an opportunity, save by his vote, of
declaring his unwillingness to come within ites limits and under the
authority of its officers and since the Board of Supervisors if
the proper number of hamno are attached to the petition for the
formation of the district must oall the olection, the result may be
io deprive the citizen of property without any opportunity of being
heard. Appellants concede that there is nof provision for a hearing
before a tribunal clothed with authority to act on the matter of the
extent of @ho district and the exclusion of lands therefrom. The
statute requires publication of notice containing the text of the
petition, the boundaries of the proposed district and the date when
the petition will be presented to the supervisors. But it is pro-
vided that
"When such petition is presented XK the board of supervisors
shall give notige of an election to be held in said proposed water
district for the purpose of determining whether or not the same shall
be incorporated." Respondents assert that there is no provibsion for
a hearing of a property owner's objections at any time and Brookes
vs. City of Oakland, 160 Cal. 423 is cited as authority for declaring
the act unconatitutidnal. That was a case in which this court was con=-
sidering a statute giving to a city council power to create mewer dis-
Atricts within the city whoniver in the judgment of the council such
course should aeem.propel.suoh a proceeding was one directly affecting
private property. An important distinction is to be observed between
a proceeding which has flor its purpose the making of a local public
improvement and the cfeation of a district having extensive owers. As
Hr._Juutioe Shaw said in delivering the opinion in Wilcox v. Engebret~
sen,160 Cal.288-293,"Another distinction is to be made between the prec
ceedings of a board or council acting in pursuance of some delegated
leg;u;at;ygﬁguthority in creating or extending a political subdivision
of the state, as abounty or city, a proceeding whioh does not directly ‘;7
affect private proeprty, and proceedings to opon, grade, regrade,or
improve a street, which do dir.ot ly charge or nffoot private property.
-*ngbplo ve Ontarion, 148 031.632 634484 Pao.zob)'Pooplo Ve Loyalton 147
cal.779,(82 pso.ezo), Dlln Ve 3171-,51 Cal. 412; In re Maders Ir:ﬂ!& ﬁffig
m-t. 92 ou.l 323. (27 Am -_Stuéﬁom 106. 14 i Roi Av) 755. 2a l'a.o. 272, ._




Q75)£)_2hq qroation-or-a city and the annexation of territory thereto
are qtt.grq delegated to the legislature, mting by means of generall
laws, by which some ﬁoard or council is invested with authority in tha*
behalf. If the statute provides that such proceeding may be begun by

the filing of a petition with the partiocular board or ocouncil having the

. authority, the fact that suoh body acts upon a petition which does not
appear bad upon its face, and proceeds thereon according to la;, is
usually held to be conclusive of ihc sufficiency of the patition against
any collateral attack." It has been held that where no discretionary
power is vested in any legislative body with regard to the boundaries

of a territory proposed for annexation to a city, the act is not for

that reason unconstitutional; (People v. Town of Onyario,l148 Cal.627)
that in the formation of a town the finding of the supervisors that the
petition is rggularly signed by inhabitants of the proposed territory

is conclusive; (People v. Town of Loyalton, 147 Cal. 774) that a taxpayer
may not restrain the collection of a tax assessed against hisg idnd.as s
part éf a levee district regularly formed after peiimion to the super-
visors; (Dean v. Davis, 51 Cal. 406) and that the organization of an
irrigation district under the "Wright Act" does not violate the constitue=
tiona; provision regarding "due Process."(In re Madera Irrigation
District supra) Respondents insist that we are here dealing with a matte
directly affecting private property. They call attention to the fact

that in Fallbrook Irrigation District v. Bradley, 164 U. 8. 112 the

Supreme Court of the United States declared the necessity for a hearing

"at some time to those interested upon the question of fact whether or

not the land of any owner which was intended to be included would be.
benefitted by the irrigation proposed," and that the Wright Aot was up-

held ypon the express declaration of the court that an appropriate hear-

ing before the Board of Supervisors is in the act provided. Notwithe

standing any expressions in the Fallbrook Irrigation case we are come

- mitted to the reasoning of the Madera District case which was followed

in People v. Ontario long after the decision in the oihor case had been
mad_’/xn the opinion in the Maders District case the irrigation district

 was treated as a public corporation to be invested with certain politioal

7:f duties to bo'oxoroiscd.iﬁ;bohhlt_of.tho-statc.'rhax a water district
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such a corporation may not be doubted under the authority of that decis-

ion. The statute in its scope is even broader than the Wright Irrigae-
tion Act and is quite as complex in its details as is that law. To class-
ify a distrioct created under its sanction with a sewer district such

as that desoribed in the Brookes case would be to disregard she distince
tion pointed out in Wilcox vs Engebretsen. The following quotation from
In re Madera Irrigation District supra seems to us to be conclusive upon
the matter of the comstitutionality of the aiatuto:

_ "The constitutionality of the act in question 1n'further
assailed upon the ground that it makes no proiiaion for a hearing from
the owners of the land prior to the organization of thn district. But
the steps provided for the organization of the district are only for the
creation of a public corporation to be invested with certaim political
duties which it is.to exercise in bahalf of the state. (Dean ¥s Davis,
51 031.1406.) It has never been held that the inhabitants of a dise
trict are entitled to notice and hearing upon'a proposition to submit
such quoatién to a popular vote. In the absence of constitutional
restriction, it would be competant for the legislature to create such
public corporation, even against the will‘o; the inhabitants. It has
as much power to credto the district in accordance with the will of the
majority of such inhahiyanta. It must be observed that such proceeding
does not affect the property of any 6no with in the district, and %hat
he is not b; virtue thereof deprived of any prOporﬁi. Such result does
not arise until after delinquency on his part in the payment of an
assessment that may be levied on his property, and before that time
he has XN opportunity to be heard as to the correctiness of the valuation
which is placed upon his property, and made the basis of his assessment.
Ho'doou not, it is true, have any opportﬁnity to be heard, otherwise
than by his vote in determining the amount of bonds to be issued, or
the rate of assessment with which they are to be paid; but in this
particular he is in the same condition as is the inhabitant of any
municipal orgnnization which incurs a bonded indobtpdnoll, or levies

a tax for its paymnnt. His property is not taken from him without due

process of law, if he is alowed a hearing at any time before the lien
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of the assessment thereon becomes final. (People v. Smith, 21 N.Y.
“ 595; G;}qoro_v. Hentig, 33 Kan. 170; Hagar v. Recs. Dimt. No. 108, 11l
‘U. 8. 701; Davies v. Los Angeles, 86 Cal. 46)'
~_ Respondents almo attack the petition and question the validity

of'thc.pgqoqqdinga based thereon because of the inolusion within the
boundaries of the proposed district of La Mesa, Lemon Grove and Spring
Valley Irrigation Distriot. This contention is sufficiently answered
by the discussion of their objections based upon the fact that cities
were also to be included within the boundaries of the district.

The demurrer to the complaint was erronequsly overruled.

Therefore the judgment is reversed with instruction to the Buperior

Court to sustain the said demurrer.
Melvin J.

We concur:

Sloss, J.

S8haw, J.

Victor E. Shaw, J. pro tem
Lawlor, J.

Angellotti, C. J.

Mr. Justice Henshaw being disqualified
does not participate in the foregoing.
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IN THE

SUPREME COURT

OF THE
STATE OF CALIFORNIA

— .

WiLLiam G. Hexsnaw and Eb

FLETCHER,
Plaintiffs and Respondents.
VS.

Josepn FosTer, H. P. Greeng, C. H.
SwarLLow, C. L. Goone, G. F.
WESTFALL, as members of and con-
stituting the Board of Supervisors
of the County of San Diego, and
J. T. Butler, County Clerk of the

said County of San Diego.
Defendants and Appellants.

Appellants’ Opening Brief

This is an appeal taken nominally by the Board
of Supervisors and County Clerk of San Diego
County, California, from a judgment of the Su-
perior Court enjoining the said county officers
from calling and holding an election for the or-
ganization of a municipal water district under

- an act of the legislature of the State of. Califor-

nia, entitled
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“An act to provide for the incorporation,
organization and management of municipal
water districts and to provide for the acqui-
sition or construction by said districts of
water works, for the acquisition of all prop-
erty necessary therefor, and also to provide
for the distribution and sale of water by said
district.”  (Approved May 1, 1917, together
with the Amendment thereto approved Dec.
24, 1911, and the further Amendments there-
to approved May 29, 1915.)

As a matter of fact, the appeal is being prose-
cuted by appellants, property owners within the
district sought to be incorporated, and who were
instrumental in starting the movement for the or-
ganization of the District, and defended by re-
spondents, being also property owners, for the
purpose of having the constitutionality of the act
passed upon. A very substantial sum had been

expended in bringing the proceedings up to the

point of calling an election. A very much larger
sum would necessarily have to be expended in
calling and holding the election. Doubts existed
in the minds of property owners as to whether

the act was constitutional, and at the time fixed

by the Doard for receiving the petition for or-
ganization and directing the calling and holding
of the election, counsel were present and protest-
ed the action of the Board and officers on the
ground that the act was unconstitutional. As-
suming that an election was called, held, and the
district organized, it would be necessary before

3

bonds of the district could be sold on the market
that this act should be passed upon by the highest
court of this state. If this court holds the act
constitutional, the judgment will be reversed and
the election ordered and the work thus far com-
pleted, and the funds expended will not be lost.
If the act is unconstitutional, the taxpayers ofi
this county have at least been saved the costs of

holding a special election, which is not incon-

siderable.

The specifications wherein the act under con-
sideration is alleged to be unconstitutional are
set out in the transcript on appeal, paces 13 to
19, inclusive, and we will consider them in the
order in which they are plead.

We will commence, however, with the prem-
ises that every act of the legislature is constitu-
tional.

In re Spencer, 149 Cal., 400, the court quotes
from Cooley on Constitutional Limitations as
follows:

“Every possible .presumption is in favor
of the validity of a statute, and this continues
until the contrary is shown beyond a ration-
al doubt. One branch of the government
cannot encroach on the domain of another
without danger. The safety of our institu-
tions depends in no smali degree on a strict
observance of this statutory rule.”

We will also assume that the organization of
a municipal water district has for its objects the
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welfare of the community and that the means by
which the benefit is to be obtained are of a pub-
lic character, and these facts being true the act
will be upheld.

Madera Irr. Dist., 92 Cal., 310, the court says:

“Whenever it is apparent from the scope
of the act that its object is for the benefit of
the public, and that the means by which the
benefit is to be obtained are of a public char-
acter, the act will be upheld even though
incidental advantages may accrue to indi-
viduals beyond those enjoyed by the general
public.”

Also that:

“In the absence of any constitutional re-
striction, the legislature has absolute power
over the organization, the dissolution, the
extent, the powers, and the liabilities of mu-
nicipal and other public corporations estab-
‘lished as agencies of the state for purposes
of local government.”

East Fruitvale San. Dist., 158 Cal., 457.

The first objection urged by rcspo-ndcnts is that

it authorizes the taking or damaging of private

property for public use ‘without just compensa-
tion having first been made to or paid into court
for the owner. (Tr., fol 39.)

The act in question does not differ materially
in the objects to be obtained, the benefits gained,
and the liabilities incurred by the property owner
within its boundaries, from the Wright act. We
suppose that the only reason counsel raises this
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objection to its validity is that no one else has
raised the same question with reference to the

- Wright act. If this were a question of eminent

domain and the district, after having been once
organized, was procéeding to condemn property
without offering to compensate the owner there-
for, it would then be applicable. Dut in simply
organizing a public corporation, that is, submit-
ting to the people of a certain designated body of
land described by metes arid bounds, the ques-
tion as to whether or not a majority of the voters
residing therein shall deem it to their advantage
to organize a public corporation, there is no op-
portimity to take or damage property, and there
is no occasion or reason why compensation should
be paid into court. By a stretch of the imagina-
tion it might be said that every taxpayer in the
county of San Diego would be damaged, for the
reason that the salaries of the Board of Super-
visors and County Clerk and the costs of elections
are paid from funds raised by taxation, but this
is too far a cry.

So far as this objection being applicable is
concerned, counscl could, with equal temerity,
have urged the balance of Section 14, Article I,
of the Constitution, to the effect that no right
of way shall be appropriated, etc., as an objec-
tion to the validity of the act.

There is nothing in the organization of a pub-
lic corporation which in any manner could be
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construed as the taking of property ecither with
or without compensation. \When once organized,
the public corporation has all the powers enum-
crated by the act. It may issue bonds by a vote
of those interested, and the officers are charged
with fixing a tax rate sufficient to meet the ex-
penses of the district, such officers shall certify
to the board of supervisors of the county the
rate fixed by the officers of the company and
thereaiter the taxes are collected under the gen-
eral tax laws of the State of California. (Sec.
24 of act.) '

The Wright act was attacked on the ground
that property was taken without due process of
law, which is certainly a kindred objection to the
one urged here that property is taken without
just compensation, and in the case of Madera
Irrigation District, 92 Cal., 324, the court says:

“He does not, it is true, have any oppor-
tunity to be heard, otherwise than by his
vote in determining the amount of bonds to
be issued or the rate of assessmient with
which they are to be paid; but in this par-
ticular he is in the same condition as is the
inhabitant of any municipal organization
which incurs a bonded indebtedness, or levies
a tax for its payment. His property is not
taken from him without due process of law,
if he is allowed a hearing at any time before

the lien of the assessment thereon becomes
final.”

There is nothing in the organization proper of
the district which in the slightest degree ap-
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proaches the taking of property without just com-
pensation any more than the calling of any spe-
cial election under the initiative and referendum,
and when once organized, the property owner is
protected to the utmost. No bonds shall be issucd
until the electors residing within the district shall,
after due notice given, vote upon the question
and the general laws of California relative to
bond clections govern the conduct of such elec-
‘tions. (Sec. 15 of the act.)

In the event that the bonds carry and as the
interest falls due and there is an insufficient fund
in the district to meet the payments, the power
exists in the board of directors to determine the
amount necessary to be raised and they shall fix
a rate of tax to be levied, and they must certify
these facts to the board of supervisors of the
county, which board, and the other appropriate
officers, levy assessments and collect the same un-

der the general laws of the state relative to tax-
ation. (Sec. 23-24 of act.)

IL.

It is maintained that the act is invalid for the
reason that Section 19 of Article XI of the con-

stitution provides that any municipal corporation

may establish and operate public works for the
purpose of supplying to inhabitants water, ectc.,
and may furnish outside territory with such serv-
ice under proper conditions, and becausc it may
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do so under such authority, the inference to be
drawn from the objection is, that having these
powers given it under this particular section of
the constitution, it has no other power or author-
ity to own, operate and furnish water to others
than those contained in this section. A portion
of this section reads: |
“A municipal corporation may furnish
such services to inhabitants outside its boun-
daries, etc.”

If this section measure the power of a muni-
cipality to own and control the water supply of
its inhabitants, might it not just as well be said
that it also controls the water situation of lands
outside the boundaries of a municipality which
already has a water system, and that such out-
side district must look to the adjacent municipal-
ity for its water supply?

For years the legislature of this state, and the
people themselves, through the initiative, have
been struggling with the question of providing a
legal procedure for obtaining a sufficient supply
of water for the cities and the outlying districts,
and this is particularly true of the southern por-
tion of the state. Not every city has taxable
property sufficient to warrant it alone undertak-
ing an Owens River or Hetch Hetchy project,
and so the legislature has seen fit to enact a law
under which one or more cities, with the adjacent
territory, may unite themselves into one muni-
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- cipal corporation for the joint benefit of all, and

thereby do unmitedly that which is beyond the
power of any one of them to accomplish.

It must be borne in mind that the legislature
has the power in its discretion to provide all man-
ner and means for the formation of a public cor-

poration. [In re Madera Irr. Dist., 92 Cal., page
319, the court says:

“Inasmuch as there is no restriction upon
the power of the legislature to authorize the
formation of such corporations for any pub-
lic purpose whatever, and as when organ-
ized they are but mere agencies of the state
in local government, without any powers
except such as the legislature may confer
upon them, and are at all times subject to
a revocation of such power, it was cvidently
the purpose of the framers of the constitu-
tion to leave in the hands of the legislature
full discretion in reference to their organiz-
ation.”

The question as to whether the inclusion with-
in the limits of the district of another municipal
corporation was also passed upon in the Madera
case. The objection there raised, however, was
that the land within the town would not be bene-
fited, and the court held that the object of the act
was the improvement of all the lands in the dis-
trict in an entirety, and that the extent of the
district was left to be determined at the discre-
tion of the board, and that the act could not bhe

held unconstitutional because of an abuse of dis-
cretion.
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The objection here raised, however, i1s that
there will be two municipal water companies, we
will call them, ecach with independent governing
officers, and each company in the business of
selling water. \What if there are? There will
be four such water companies in this district, no
one of which has sufficient taxable property to
adequately furnish itself with water, but taking
the four together, with outside territory, there
will be sufficient taxable property to warrant the
development of all available water. Each of these
separate water companies is today buying wa-
* ter from private sources and selling it again to
its respective inhabitants. Each of these muni-
cipalities has the constitutional right to buy wa-
ter. This district will have the right to sell to
municipalities within the distritt. * (Sec. 12 oi
act, p. 6.) These are incidental questions which
will be left to the inhabitants and the officers of

the district and the several municipalities to de-
cide.

There need be no more conflict between the
directors of the municipal district and the govern-
ing bodies of the municipalities than there is be-
tween the board of supervisors of the county
and the respective officers of these municipalities.
Both have taxing powers. The answer to this
argument is, of course, that while both have such
powers they are exercised for different purposes
and therefore do not conflict. But is it true that
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the powers of jurisdiction and privileges of the
district will conflict with those of the municipal-
ities? We have already seen that a municipality
may be contained within an irrigation district
and that the lands within the boundaries of the
municipality may be taxed for the support of the
district, even tho there is apparently no direct
bénefit to such lands. So, in so far as the powers
of the district are exercised for the purpose of
bringing water to the unincorporated territory
is concerned there can be no conflict. Now, it
is true, as is held in IWest Fruitvale Sanitary

District, 158 Cal., 457, that:

“There cannot be at the same time, with-
in the same territory, two distinct municipal
corporations exercising the same powers,
jurisdiction and privileges™, and

“It is generally held that where one muni-
cipal corporation is annexed to another the
annexing city takes over the functions ol
the annexed municipality, and the latter, by
virtue of the annexation, is extinguished and
its property, powers and duties are vested
in the corporation of which it has become a
part.”

Such rules were applicable to the case decided,
but further on, on the same page, the court says:

“What shall be the effect of the enlarge-

- ment or diminution of the boundaries of such
corporations, or of the consolidation of two
into one, or of the annexation of the territory
of one into another is a question to bhe an-
swered by a‘determination of the legislative
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intent.  The cases above cited declare the re-

sult of such action under latws which do

not show athrmatively an intent to continue

the cxistence of two separate public corpora-

tions wwithin the same territorial limits.”

The court turther holds that in all events a
constitutional question was not and should not
be involved. (Page 438.) _
A reading of the general powers conferred up-

on a municipal water district by the terms of the
act cannot fail to show that it wwas the intent of
the legislators that machinery be provided where-
by one or more municipalities with unincorpor-
ated territory could unite for the purpose of pro-
viding an adequate supply of water for all; it
may lease with the privilege of purchasing exist-
ing water works or water works system, it may
sell its water to municipalities or other public cor-
porations within its boundaries, and by these pow-
ers given it we claim that the legislature did af-
firmatively declare its intent that two or. more
public corporations might cxist within the same
territorial limits.

See: I"an de Water vs. Bd. Sup. L. A. Co.,
Cal., 24 Cal. App., 524.

ITI.

The argument and cases cited are applicable to

the objection raised in the third specification (fol. .

42, p. 14) to the effect that said act is unconsti-
tutional for the reason that it delegates to a spe-
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cial commission power to make, control, appro-
priate, supervise and interfere with municipal im-
provements, which power, by Sec. 19, Art. XI,
is vested in municipalities, and that said act vests
in the board of directors of the district the power
to levy taxes and perform municipal functions
within the boundaries of said district.

We have shown that the legislature has the
power to provide for the organization—the ex-
tent of powers, etc., of public corporations. The
court says, in the absence of constitutional re-
striction, the legislature has such powers. Not
only is there no constitutional restriction directly
on this subject, but, on the contrary, Sec. 13 of
Art XI adopted November 3, 1914, affirmatively
gives to the legislature the power to legislate upon
the very question raised in the second, third and
fourth_specifications. That section reads as fol-
lows:

“The legislature shall not delegate to any
special commission, private corporation,
company, association or individual any
power to make, control, appropriate, super-
vise, or in any way interfere, with any
county, city, town or municipal improvement,
money, property or effects, whether held in
trust or otherwise, or to levy taxes or as-
sessments, or perform any municipal func-
tion whatever, caxcept that the legislature
shall have power to provide for the super-
vision, regulation and conduct in such man-
ner as it may determine, of the affairs of ir-
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rigation districts, organised or ecxisting un-
der any law of this state.”

Such affirmative constitutional provision is,
we claim, a sufficient answer to the third objec-
tion raised in the complaint, and applies to the
second and fourth objections as well. See also
Madera Irr. Dist., 92 Cal,, p. 318, ¢t seq.

IV.

- The next objection raised is that by the act
the. legislature attempts to impose taxes upon
cities, counties, and other municipal corporations
and the inhabitants thereof for a certain munici-
pal purpose, namely, that of supplying water to
the inhabitants of the district. ‘As stated above,
this objection is covered by the constitutional pro-
vision affirmatively giving the legislature the
power to provide whatever means they may deem
for the public good in the way of supervising and
regulating the conduct of an irrigation district.

Counsel, however, interposes the broadest objec- -

tion possible, and challenges the right of the leg-
islature to provide the machinery whereby any
tax for the purpose of supplying water to a dis-
trict may be imposed. In the Madera case they
objected to the constitutionality of the act because

the assessment was levied according to the value

of the land and not according to the benefit which
each particular piece of land derived from the
improvement. '

LW -
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The court in that case, on page 326, says:

“The constitution contains no inhibition
to the tax and prescribes no rule of oppor-
tionment.”

Section 12, of the constitution, after reciting
what the legislature may not do in the matter of

imposing taxes, etc., reads:

“But may, by general laws, vest in the
corporate authorities thercof the power to
assess and collect taxes for such purpose.”

It does not seem necessary to comment more
on this objection. The legislature is not impos-
ing a tax. It is providing by a general law, to-
wit, the act under discussion, a means whereby
the corporate authorities of the water district may
assess and collect taxes.

V.

It is next contended that the act grants certain
privileges and immunities to citizens of a part of
the county not granted to all, and is therefore in
conflict with Section 21 of Article T of the con-
stitution. _

It is impossible for us to imagine a situation
arising under this act where this clause in the
constitution would be applicable. Any other ter-
ritorial subdivision in the county may go and do

" likewise. The district herein sought to be in-

corporated has no monopoly on the law, and
there is plenty of land left for several districts
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if the mhabitants thercof see {it to avail them-
seives of its terms. The property owners of this
district will pav in the way of taxes and assess-
ments for the privilege of organizing the district.
Those outside the district will be in the same con-
dition as before. \We do not take the objection
seriously.
Vi.

Objection six is to the effect that the act is
contrary to Sec. 6, Art. XI, in that corporations
for municipal purposes, ctc., shall not be enacted
by a special law.

The same objection was urged in the Madera
case against the Wright act, and was fully passed
upon in that case, and the court held that the act
was general.

Madera case, 92 Cal., pp. 315, ¢t seq.

VIL

The seventh objection raised by counsel in their

pleadings is, in our opinion, the most serious one
of all, and it resolves itself into this proposition:

Has the legislature the constitutional authority
to provide machinery for the organization of a

municipal water district whereby any certain per-.

centage of the voters in the district may establish
the boundaries of the proposed district without

giving the property owners in the proposed dis-

trict an opportunity to be heard before a tribunal
clothed with authority to act on the question as
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to the extent of the district and the exclusion
of lands therefrom? :

The act under consideration contains no pro-
vision for such hearing. The act requires that
notice be published, which notice shall contain the
text of the petition which described the hound-
aries of the proposed district, etc., and such no-
tice shall also state the time of the meeting when
the petition will be presented to the board of su-
pervisors. No provision is made for a hearing
and no discretion is given the board of super-
visors with reference to the extent of the dis-
trict. The act seems to be mandatory upon the

board of supervisors in directing them upon such

presentation to call an clection. The act in this
regard reads:

“When such petition is  presented the
hoard of supervisors shall give notice of an
clection to be held in said proposed water
district for the purpose of determining
whether or not the same shall be incorpor-
ated.”

The question as to the sufficiency of the peti-
tion is properly taken care of inasmuch as the
petition may not be presented until the county

" clerk has certified that it has attached to 1t the

proper number of signatures.

It is alleged that without this opportunity to
be heard, on the part of the land owner, that the
act is unconstitutional and contrary to the four-
teenth amendment to the constitution of the
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United States in that it operates to deprive the
land owners within the district of their property
without due process of law, for the reason that

after the organization of the district their lands

are liable to taxation for district purposes.
The same question was raised in the. Madera
case, and on page 323 the court says:

“The constitutionality of the act in ques-
tion is further assailed upon the ground that
it makes no provision for a hearing from the
owners of the land prior to the organization
of the district. But the steps provided for
the organization of the district are only for
the creation of a public corporation to be in-
vested with certain political duties which it is
to exercise in behalf of the state. (Dean v.
Dazis, 51 Cal., 406.) It has never been held
that the inhabitants of a district are entitled
to notice and hearing upon a proposition to
submit such question to a popular vote. In
the absence of constitutional restriction, it
would be competent for the legislature to cre-
ate such public corporation, even against the
will of the inhabitants. It has as much
power to create the district in accordance
with the will of the majority ‘of such inhabi-
tants. It much be observed that such pro-
ceeding does not affect the property of any
one within the district, and that he is not
by virtue thereof deprived of any property.

Such result does not arise until after delin--

(quency on his part in the payment of an as-
sessment that may be levied upon his prop-
erty, and before that time he has opportu-
nity to be heard as to the correctness of the
valuation which is placed upon his property,
and made the basis of his assessment. He
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does not, it is true, have any opportunity to
be heard, otherwise than by his vote in de-
termining the amount of bonds to be issued,
or the rate of assessment with which they
are to be paid; but in this particular he is in
the same condition as is the inhabitant of
any municipal organization which incurs a
bonded indebtedness, or levies a tax for its
payment. His property is not taken from
him without due process of law, if he is al-
lowed a hearing at any time before the lien

*of the.assessment thercon becomes final.
(People ©. Smith, 21 N. Y., 595; Gilmore 7.
Hentig, 33 Kan., 170; Hagar . Rec. Dist.
No. 108, 111 U. S., 701; Davies ©. Los
Angeles, 86 Cal., 46.)”

In the case of People vs. Town of Ontario, 148
Cal., 627, the construction of an act of the legis-
lature of 1889 relative to annexation of territory
to an incorporated town was under consideration,
and it was urged that the act was unconstitu-
tional because it delegated to private citizens of
a municipality and not to any legislative hody
or board the power to determine the boundaries
of the territory sought to be annexed. Comment-
ing upon the act, the court says, on page 628:

“It will be observed from the foregoing
that no discretionary power whatever is vest-
ed in any legislative body with regard to the
boundaries of the territory proposed to be
annexed. Upon the presentation of a proper
petition signed by the requisite number of
electors of the municipality, and exactly de-
scribing the territory desired to be annexed,
the legislative body of the municipality is
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compelled to immediately submit the ques-
tion of annexation to the clectors of the town
and also to those of the outside territory. The
question as to whether the exact territory
described by the clectors in their petition
shall be annexed to and constitute a part of
the municipality 1s made to depend solely up-
on an afhirmative vote of the two bodies
of clectors, those of the municipality and
those of the outside territory.

“It 1s urged in support of the attack upon
the constitutionality of this act that it dele-
gates to private citizens of the municipality,
and not to any legislative body or board
recognized by the constitution, the absolute
power to finally determine the boundaries of
the territory proposed to be annexed. This,
it is said, is a legislative power which under

our constitution could only be delegated to -

some legislative body. We are of the opin-
ion that there is under the provisions of our
constitution no unwarranted delegation of
legislative power herein, and that the act in
respect to the objection made is violative of
no constitutional provision.

“All else in the act, including the petition
of tweenty per cent. of the clectors of the town
or city, has simply to do with the orderly
method of obtaining the cxpression of the
desire of the clectors of the respective locali-
tics, the town and the outside territory, and
the procurcment of an official record of that

cxpression. The petition of the electors is
merely an initiatory step, making it the duty
of a body capable of acting in such a matter
to off:cmlh' submit the proposition.made by
the petitioners, to the clectors of the inter-
ested localities. The clectors of cach locality
alone determine whether certain described
territory shall become a part of the municipal
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corporation . . . . ... The fixing of the
boundaries of a municipality is ordinarily
held to be the exercise of legislative power,
but assuming it to be such in its nature, in
view of the constitutional provision relative
to the creation of municipal corporations, it
does not follow that the legislature may not
confer the power to declare the precise
boundaries upon the electors of the district
to be affected. The conferring of such power
is not a delegation of legislative power at all,
for the legislature is expressly prohibited
from defining the boundaries. It fully exer-
cised its own legislative power by the enact-
ment of the general law in the matter. Neces-
sarily, for the execution of such general law,
the power to define the exact boundary-lines
of each particular municipality created or en-
larged after the adoption of the constitution
must be by such a law placed somewhere. \We

find no provision in our constitution limiting
the right of the legislature to place this power
with any tribunal or person, except so far as
such right may be limited by section 1 of
article 111, wherein it is provided that the
powers of the government of the State of
California shall be divided into three separate
departments, the legislative, executive, and
ju(licial, ‘and no person charged with the ex-
ercise of powers properly belonging to one of
these departments shall exercise any func-
tions appertaining to either of the others, ex-
cept as in this constitution expressly directed
or permitted.” Manifestly this provision has
no application. And it is as clear that sec-
tion 13 of article XI, which provides that
‘the legislature shall not delegate to any spe-

~ cial commission, private corporation, com-
-pany, association, or individual, any power

to make, control, appropriate, supervise, or in



2?2

e —

any way interfere with any county,. city,
town, or municipal improvement, money,
property or effects, whether held in trust or
otherwise, or to levy taxes or assessments,
or perform any municipal functions what-
ever,” has no application here. The fixing of
the boundaries of the territory to be annexed
is in no sense of the words a ‘municipal
function’. (See, generally, Fragley . Phelan,
126 Cal. 383, (38 Pac., 923). There is no
constitutional provision that intimates that
this power can be conferred only on some
legislative body, and not upon the electors of
the locality to be affected, and in the absence
of such a provision the question as to whether

it shall be given to the one or the other is

purely one of policy, upon which the determi-
nation of the legislature is conclusive . . . .

“It is further urged that the statute is un-
constitutional because it provides for a judi-
cial determination by the city council, with-
out giving the parties affected any notice,
knowledge or day in court. The point of this
objection is, that inasmuch as it is the implied
duty of the city council to determine the ex-
istence of the facts essential to its jurisdic-
tion to order an election,—viz., that the peti-
tion is in fact signed by the requisite number
of electors (People v. Los Angeles, 133 Cal.,
338, 342, (65 Pac., 749),), and also as to
whether the boundaries of the territory pro-
posed to be annexed are set forth with suffi-
cient certainty (People ©. Oakland, 123 Cal.,
598, 606, (56 Pac., 445),),—the city council
in so doing makes a determination judicial in
nature, without notice to persons whose prop-
erty, in the event that the proposition is car-
ried at the election, will be brought within
the municipality. This may be conceded, but
it does not follow that the determination thus

N
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made in any way so affects property rights as
to make previous notice essential. The ut-
most effect of such determination is the sub-
mission to popular vote of the proposition,
and property rights are in no way affected
thereby. The quotation from /u re Madera
Irr. Dist., 92 Cal., 296, (28 Pac., 272, 27 Am.
St. Rep. 106), made in dicussing a former
objection, is applicable here.”

In the Madera case this court held (p. 323) in
effect, that conceding the fact that the \Wright
act did not give property owners a hearing, prior
to organization, still they were not damaged;
that the filing of petition, calling of election, ctc.,
were only steps provided for the organization of

~a public corporation; that there was nothing in

the organization of a public corporation to be con-
strued as taking property without due process of
law; that if the property owner has an opportu-
nity to be heard before the lien of any assessment
levied, by virtue of the organization of the dis-
trict, became final, that such hearing was all he
was entitled to and having such hearing he was'
in the same relative condition as any other land
owner in a municipal corporation whose lands
were subject to assessments for hond purposes.

The Wright act was upheld by the U. S. Su-
preme Court in Fallbrook Irr. Dist v. Bradley,
164 U. S., 369, but apparently upon a different
line of reasoning than we are able to read into
the Madera case. In the Fallbrook case, the
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court, in passing on this phase of the act, held
that an opportunity to be heard was given those
whose lands would not (in the opinion of the
Board of Supervisors) be benefited by irrigation
by said system. They say, on page 394:
“There is nothing in the essential nature
of such a corporation, so far as its creation
only is concerned, which requires notice to

or hearing of the parties included therein
before it can be formed. It is created for a

public purpose, and it rests in the discretion

of the legislature when to create it and with
what powers to endow it."”

But they hold farther on in the opinion that
inasmuch as the formation of the district will al-
most necessarily be followed by the levy of an
assessment upon the lands that not only a public
corporation has been created but also a taxing
district, whose boundaries are fixed not by the
legislature (which would have the absolute right
to fix them) but by the board of supervisors, and
the board of supervisors in fixing the boundaries
passes upon the benefits accruing to the lands,
and that the property owner must have.a right
to be heard upon that question.

The reasoning in these two decisions seem to
clash on this question of the extent of the district
and of the henefits or lack of benefits accruing
from the organization of the district to the land
owner therein. The Madera case was decided in
December, 1891, the Fallbrook case in October,

-,
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1896. Nearly ten years after the Fallbrook case
this court still followed the Madera case in Peco-
ple vs. Ontario, supra. In 1911, however, in the
case of- Brooks wvs. City of Oakland, 160 Cal.,
423, on the question of the right of a land owner
to be heard on the extent of a sewer district estah-
lished by a city council, this court follows the
reasoning in the FFallbrook case, and held that

-the act of 1911 was unconstitutional ; that it acted

to deprive a land owner of his property without

~ due process of law, inasmuch as his property

would be faxed to pay for sewer improvements,
without his having an opportunity to be heard on
the question as to whether his property would
be benefited by the establishment of the district.

It is said in Brooks vs. Oakland, 160 Cal., 428, -
quoting from its Fallbrook case: '

“Unless the legislature decide the question
of benefits itself, the land owner has the
right to be heard upon that question before
his property can be taken.”

' and cite Spencer v. Mcerchant, 125 U. S, 345, to

the effect that the legislature had declared in the
act that certain lands were benefited and should
be taxed for the improvement, and the fact that
the legislature ‘had specifically declared that a
benefit accrued was binding upon the court.

Now the act under consideration does not spe-
cifically-@li:clarc that any particular tract of land
will be benefited, but our understanding is that
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when the question of benefits is raised it does not
mean the individual benefit that may or may-not
accrue to a particular land owner; but that this
court has held consistently that the question of
benefits refers to the state at large.

In the Madera case, page 313, it is said:

“Whatever tends to an increased prosperi-
ty of one portion of the state, or to promote
its material development, is for the advan-
tage of the entire state; and the right of the
legislature to make provision for developing
the productive capacity of the state or for in-
creasing facilities for the cultivation of the
soil according to the requirements of the dif-
terent portions thereof is upheld by its pow-
er to act for the benefit of the people in af-
tording them the right of acquiring, pos-
sessing and protecting the property which is
guaranteed to them by the constitution. The
local improvement contemplated by such leg-
islation is for the benefit and general welfare
of all persons interested in the lands, within
the district, and is a local public improve-
ment. This principle is not contravened by
the fact that it may operate injuriously upon

some of the individuals or projectors of land -

within the district, or by the fact that there
may be some, who for personal motives may
wish to resist the improvement.”

A rule that is applicable to the formation of a
sewer district, which has for its burpose the im-
mediate convenience only of those owning land
therein, should not at this late date be construed
to apply to the organization of an irrigation dis-
trict, or of a municipal corporation that is pro-

AT

27

jected for the purpose of furnishing several muni-
cii)alitics with water, and at the same time mak-
ing inhabitable tens of thousands of acres of
desert lands.

VIII.

Objections eight and nine raised are, to all in-
tents and purposes, the same as that raised in the
second objection, that is: that within the bound-
aries of the proposed water district there are two
or more municipal corporations, etc. There are
four: The Cities of San Diego, East San Diego,
LLa Mesa, and the La Mesa, Lemon Grove and
Spring Valley Irrigation District, an Irrigation
District organized under the Act of 1897.

It has been held by this court in the case of Zast
Fruitville Sanitary District, 158 Cal., 453, and
the cases thercin cited, that a sanitary district
upon being annexed to a municipality loses its
identity with the annexation. This resnlt is ob-
tained, however, not by reason of any constitu-

“tional provision, but by virtue of the annexation

act itself.

On page 457 of the last mentioned case the
court says:

“These rules do not rest upon any theory
of constitutional limitation. In the absence
of any constitutional restriction, the legisla-
ture has absolute power over the organiza-
tion, the dissolution, the extent, the powers
and the liabilities of municipal and other pub-
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lic corporations established as agencies of the
state for purposes of local government.”

This same objection was raised in the case of
La Mesa Homes Co. vs. La Mesa, ete., Irr. Dist.,

159 Pac. Rep., 393, and decided adversely to re- -

spondents’ contention.
Respectiully submitted,

S. M. Magsmn,
District :Attorney for San Diego County.

B‘, ..... &« » 8 8 B & @ ‘..II.....‘.......I....

Deputy.

E. V. WINNEK,
Attorneys for Appellants.
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