In the Supreme Cowrt of the State of Galifornia.
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involved in the present astion adjoins the larger tract thus ae~
muummummmmwn‘n
eity from private owners; and the particular uses to which said
land, in econjunetion with the other adjacent lands, are to be ap~
mmwn-d—uh-uohuumum
a strusture to be known as "El Capitan dam,” The river flows
through this dam site partly upen or under the hands thus sought
to be condemned , and partly upon or under the lands which are
thas already under the sentrol of the Gity. The defendants ap-
muu_mwmmﬂ.mmnm
they answered, setting up mumerous defendes to the action herein-
after to be considered in detail, and alse embracing wuch the
same matters in the form of cross complaints, Subsequent thereto
the plaintiff proffered certain important amendments to thedr
original ecemplaint, and the defendants also presented certain
muwwdmwu. In the meantime
and on January 25, 1985, La Nesa, Lemon Orove and Spring Valley
Irrigation Distriet, a corporation, caused itself to be made a
party to the astion, alleging that it had acquired an interest in
the properties invelved in the litigation by virtue of the fact
that shortly before the institution of the action it had obtained
from the Cuysmaca Water Cempany, a oo-partnership, an option te
purchase all of the preperty of said co-partnership, including the
mmldmnm.umsmum
date of the institution of this action it had complied with the
terms of said optien, which had thereby become a contract of pur-
chase and sale of sid properties between itself and said co-part-
nership, and was therefore entitled to wrge on s own behalf nu-

“Mn‘*bbmmu
-.-m*m---.—-mm




and the issues thus made wp, the action was transferred to the
county of Orange for trial, and was there brought to trial wpon
June 15, 1985, The trial cowrt properly considered the Lissues in
the action as of a twofold nature, the first invelving questions
relatiove to the right and necessity for the condemnation sought
by the municipality, and second as to the damages to which the de~
fendant would be entitled in the event of such condemnation. The
first of these issues was to be determined by the cowrt, the
second by a jJury, which was accordingtly impanneled and sworn,
nmmunmm.mtmummumotu
issues to be determined without a jury, and having determined
these issues in the plaintiff's faver the trial of the cause upon
the issucs of damages was proveeded with before the jury, which
after a long trial lasting until August 9, 1925, returned a ver-
diet in favor of the defendants, fixing the damages which the de-
fendants would sustain as a result of the condemnation of said
lands at the cum of $600,000,00. The findings of fact and conelu~
sions of law of the court werse thipeupen signed and filed. There-
after the plaintiff presented a motion for a new trial upon all
the statutery grounds, but particoularly stressed therein and upon
the hearing thereon that the award of damages by the jury was
excessive. The trial court granted the plaintiff's motion for a
new trial, chiefly upén the foregoing ground: wherefrom the de-
fendan$s took and parfested an appeal from the order of the
trial court granting a new trial; and also took and perfected an
appeal from that pertion of the judgment of the trial court de-

termining that the plaintiff was entitled to condemn the lands in
question or any portion thereof. These appeals are presented to

this cowrt wpen a bill of exceptions prepared and settled subse-

quent to the taking thereof. The cause upon these appeals was -’.
transferred to the jurisdiction of the district cowrt of

.
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appeal, and upe n the transfer thereef a motion was therein made
h“hﬁ“”“h‘n&ﬂuummd
the judgment appealed from, and which motion was denied by said
sourt (0ity of San Diego v. Ouyamaca Water Co., et als,, So Cal.
App. 599 ). Thereafter the cause upon its merits was, after de-
cision in said court, transferred to this Sourt for hearing and
determination. We may dispose of the foregoing phase of the sase
by stating that, whether or not we are in ascord with all that
is stated by said court in its opinien themdn, we agree with
its order denying said motion to dismiss sald appeals, preferring
to decide the matters involved in these appeals upon the merits
thereof,

In the determination of these appeals upon their merits we
shall first consider and dispose of the appellants' contentions
made upon their appeal from the pertions of the Jjudgments complain=
ed of, In their several answers and affirmative pleadings herein
the defendants have consistently asserted that the plaintiff, as
a municipal corporation, is not as a matter of law entitled to
maintian this or any action for the condemnation of the particular
lands and properties sought to be taken and applied to the muniei~-
pal uses through the medium of a condemnation proceeding, for the
reason that there are certain statutory provisions in the codes
of this state which have application to the instant situation, and
which prohibit the plaintiff from the institution and maintenance
of this form of astion. In suppert of this contention the defend~
ants have pleaded and undertaken to establish the fact that the
lands affected by this proceeding, including the waters of the
San Diege River which flow through said lands, form and have long
formed an integral portion of the properties of The Cuya~
maca Water Company, and «s sush have for a lemg time prier
-u-*ﬂ‘wﬁnm-m
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the use of the La Nesa, Lemen Grove and Spring Valley Irrigatien
Distriet, whioh, as we have seen, has made itself one of the de~
fendants herein. The statutory provisions upon which these de-
fendants and appellants thus rely are those found in certain amend~
ments to the Cede of Qivil Procedure adopted in the year 1915, the
special provisions of which thus relied upon herein reading as
follows: "But property apprepriated to the use of any county, oity
um.wuwc_.-—sm-wmm
may not be taken by any other county, city, city and county, ine
corporated city or town, or muniecipal water district while such
property is so appropriated and used for the public purposes for
which it has been so appropriated.,” Whether or not the defendant
hmhur—uhhm.am.orthom
thereof, or either or any of them, have ever been or now are en~
titled to claim and be aceorded the'benefit and application of the
foregoing statutory provision in respect to the appropriation and
uses which during past years have been by them or either or any of
ﬁ-mgfmum.tﬂhwnm.norhmnq
its course, depends upon an invelved condition of mingled law and
fact, fully exploited dwring the long trial of the cause befeve
the cowrt and the jury. We do mot deem it necessary upon the rec-
ord as presented in these appeals to determine the primary legal
mﬂmmhwmwmwmn-
herein, which 1s as to the right, under the foregoing amendment
uhommo_rd-t_h.mwnmh
private owner of water, whether static or flowing in a stream, and
umm“mtatmugam-mc
through which it flows, as in a stream, to resist condemmation pro-
ceedings undertaken by a mumicipality or other public body having
or waters for public use, based solely wpon the ground that the




[)
aforesald lands or waters or doth have by such private owner been

devoted to another public usé, We are of the opinion that upen
beth the faots of this case as developed by the evidence and found
by the trial sowrt the foregoing problem is not herein presented for
our solution, The fasts of this case as thus shown by the evidence
may be briefly stated as follows: In about the year 1914 the Oity
of San Diego entered definitely upen the projeet of creating a vast
m-tmqu-mmm.am-mn
the San Diege River, bdoth normal and terrential, at the above a
monqno_mnmuwmmnmmumu
above said eity, through the camparatively narrow confines of whieh
the water of the river makes its exit after passing over the lands
of El Capitan Grande Indian Reservation., It sccordingly in that
year made application to congress for an apprepriate grant of about
1100 geres of the lands of said Reservation for use as a municipal
reservoir. After proleonged hearings upon such applieation, which
was staunchly, not o say passionately, resisted, by and on dehalf

of the Cuyamaca Water Company through its most active and aggressive
member Mr, Fletcher, and alse by and on behalf of the intervenors

herein, the United States government finally determined to make said
grant, and through its act of congress authorised the City of Sgn
Diego to acquire sush lands, smounting to about 1700 acres, by a
condemnation proceeding against the Indians of such reservation,
which proceeding bdeing instituted in accerdance with the terms of
sald act resulted in the asquisition by said city of the aforesaid
asreage of land within said reservation for the purpeses of creating
thereen such reserveir. In the meantime the city asquired by pur-
chase from private owners sertain other and adjacent lands of sush
“dl&““—ﬁ*hﬁmﬂhmm
of thepresent actiem 1t had become the owner of all the lands both
above and within aMdd gorge nesessary to render feasidle its pro-
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posed creation of said reserveir and dam, excepting only that
bedy of land lying within and about sald gerge which was owned
by the Quyamasa Water Oempany or by Mr. Fletehar, the setive and
enly surviving member of said firm, This bedy of land, compos~
ing several hundred acres, had beenm sequired by Mr. Fleteher or
mmnummmmmmmuuuu-
of the Gity of San Diege for the eventual creation of Kl
Ygpitan reservoir and dam site had their inception. The land in
question does not cocupy the entire width of the gorge, noe does
1t completely contain the stream bed of the San Diege River, The
mmorwumuwmtmmmuworm
Diego nor the Cuyamaca Water -lwooudcmtrutndnmm
sald gerge adequate to impound the down flow of said river at
that peint without the concurrense of the other, or without the
exercise of the right of eminent demain on the part of sald eity
mmummmpmammmc
of Mr, Fleteher, if it should sppear that he was the individual
owner of said tract of land, In the meantime the Cuyamaca Water
mhdbm—mcmu-otmuuuofnu
land, the first of which was that in about the year 1914 it had
gaused the erection of a pumping plant in the bed of said river
and upon its said lands and for & Eime had extracted a consider-
able amount of water from the stream, which it had poured inte
its ditches for the supply of its lower consumers, smong which
were numbered several municipalities and water using districts,
and among the latter the intervenors herein., About nine years
prior to the amencement of the present astion, however, a torren~
t1al down-flow of the river had destroyed said pumping plant and
the same had never beem nor have the waters flowing
mﬁiwl"u‘ﬁ“‘-“ﬁ
mdﬂ“hﬁl-m-m
-ﬂ_“ﬂ“*m-dmuﬂ-.
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private customers eeoupying lower areas. The second uses which the
-—-mo-u;vum--uma trast of land sibee
1ts soguisition, and is still making of such pertion thereof as i»
roequired for such wses, is that of conveying acress it by means of
ditehes the waters of the San Diege River and its tributaries
which said campany has been appropriating and claiming the right
h.—."uut.nm*orm.ulhuuw
u-“l-duot““.lwmmofmu
a distribution system by means of which it brings such of these
waters as it has extracted and impounded from distances many
miles uwp said river down to the gorge, in a portion of which the
lands invelved in this aection are located, and thence across said
nﬂ-u_mmnummornommummu-
palities, water dsitricts and individual wsers of water who are
its customers therein, When the present action was instituted
the plaintiff herein did not im 1%s original cemplaint take any
note or make any provision looking to the continued utilisation of
said tract of land for the aforesaid purposes; but in its amended
ctmplaint herein tiwplaintiff wndertook to set forth affirmative-
¢ 1y and in detail the particulsr use which the original defendants
| herein were making of the pertion of said land occupied by its
ditches and other sppliances for the conveyance of said upper
waters asross saidd land, and in so deing so far modified its de-
mand for the comdesmation of said land for its own public wes
as to concede and in fact estadblish in the said defemdants the
full right and sasement in mad to the use of the pertion of said
tract them being cosupled and utilised for the feregeing purposes,
the same to be and to remain wnaffested by the construstiom and
use of the propesed dam to be placed across said gumpe, in the
event of sush epndemmation. It is impertant te Sake note of
n“pf”ﬂhﬁm They read as




follows:

"Reserving to the defendmnts and to their successors in
interest the easement and right!

"(1) To condust over and across saild land hereimabove de-
soribed by means of the flume or conduit now located thereon, which
said flume g conduit is lecated on that partisular pertion of
-unn—-mmum-m A strip of land
twenty (20) feet wide, being ten (10) feet on each side of the
following described center line to wit: (Deseribing it) any water
which said defendants, or withr or any of them may now or hereafter
be entitled to carry or condust acress said land, tegether with
the right to enlarge and repair said flume or condult, or to be-
locate the same in s mamnner not insensistent with the use of sald
MW;hinttﬂMMmu. 2000000000000

"(5) Purther reserving to said defendants and to each of
said defendants, and their suceessors in interest, the right of
access to said property for all purposes hereinabeve stated as re-
sorved to sald defendants and to eash and every of said defendants,"

The evidence intreoduced upon the trial of the action was
such as to fully suppert the aforesaid averments in the plain~-
tAff's amendment to its complaint and so to fully Justify the
findings of the trial court precisely defining the aforesaid uses
vhich the defendants have been and are making of that pertien of
hmumu'hmﬂm-xjuhbmh
same but alse declaring that the taking of said land, subject to
m“mmmdhwhmmu
the lands which are already owned by the plaintiff, will not in=
mﬁuaugwmmntﬁum
ance of such easements and uses, As to the claim of the defend-

ants to the effect that by the const@ustien-of the pumping plant
already neted in the bed of said river and the extraction thereby
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of certain quantities of water from the river of said point fer
allosstion to the uses of its lower customers, the trial cowrt
made & finding to the effect that the defendants had lost whatever
right they might otherwise have gained through the destruetion of
said plaat. by torrential fleeds and by the abandenment of such
use for the paried of nine years following such destrustion and
Lmmediately preceding the date of the institution of the present
action, htw.“h&mthﬂnlwtmh
held to hcve been in error, it would seem that whatever remaining
rights the defendants may still retain in the matter of the re-
establishment of said pumping plant and in the v=e thereof, these
have been fully protected and reserved to them and hence also teo
the intervenors herein by the further concessions found in the
Plaintiff's amended complaint, and wherein the defendants are to
retain "the right to withdraw and take from sald lands by pumps
or otherwise any water which the defendants, or either or any of
them, now have the right to withdraw and take from said land,"
With respect to whatever reights the defendants may have acquired
in the waters of the San Diege river by virtus of the diversion
thereof at the peint where said criginal pumping plant was locat=
ed and by the supply thereof from that sowrce to their municipal
ummt—-m-aumt.nam. and whatever
rights they may still retain therein, and whatever basis the poss~
easion of such rights and the use of the lands in question for theks
exereise might furnish for the elaim of the defendants and inter=
venors herein for their present claim that the plaintiff is for-
bidden to condemn said lands under the aforementioned amendment to
the eminent domain provisions of the Code of ®ivil Proeedure, will
be reserved for discussion at a later stage in the present opinien,

We are thus, as to the facts of this case, drought to the
point of considering whether the plaintiff herein, as a mubipal
corperation, 1s in either faet or law forbidden to institute and
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“mmmuoma—u-mmmnomd
mmnomuuwwmnmm
tons of said smendment to the Code of 0iwil Procedure. The pas~

lar rights and uses therein which the plaintfff seeks to sequire
by the instant proceeding in t domain bear mno such relation,
undée the facts as found by trial court, to those other lands
and properties of the defendants including water rights they may
possess, or claim or be exereising therein and in relation to any
public or private consumers, as to entitle these defendants to
successfully maintian that the lands and properties herein sought
to be taksm have been or are being “appropriated to the use of any
esesssssssssincorporated city or town or municipal water distriet"
80 as to be exempted from the exercise of the right of eminent do=
main over such lands by the plaintiff herein, a municipal corpora=
tion, in its effert to so acquire the same for public use. The
m.rwmnmﬂmorﬂdme_
mu-msuuu‘ﬂumnmwu-mu.
mdmdofnttlgnlu.hlmumm&-woﬁ-
lands of these defendants, the main holding of which liemany
ﬂulm.yﬂmﬂmmmnmdhmomb
ation, difersion, storage and distributien of those waters of the
river and its tributaries which these defendants are engaged in
mnumcuzu.—mwmum
ditches and appliances above referred teo, the only ceonnection by
way of either contast or use between those entirely separate land
holdings being the leng Xine of said diteh, The only other lands
having any proximity to the tract in controversy consists of a body
dhﬂ“}iﬂ”“hﬁ"“ﬂ‘.ll“
pumping plant, and te which the relatidm of the defendants herein
is that of a riparian owner. This latter tract bears no other




s
nh“bﬁhﬂhhhhhnhtm--!dhm

which escape from the defendants' wp siream tions and reash
and pass through El Capitan dam site flow down Monte lesation
in the natural downfhlr of the river, It would seem to be suffisient=

1y obvious that as to the defendants'! diteh and appliances asross
the lands here sought to be taken and as to the waters which flew
therein in the course of their distribution to public and private
.——num«_.-mmmmmmmu
uwaum*mm-mmmw
said waters can have or slaim any right to rely upenm the inhibitive
provisions of the Jode oi Oivil Procedure above quoted for the pure
mormummummuuuumt

mmm_ormmnmdwtumm.*
to be condemned, and under the conditisns allowing such condemna~
tien, will not in the slightest degree affect or interfere with or
nqmw-m-ounu-mmormuu
or ditches by which they are and are to be delivered te such wse
or in any way invelve or eall in question the asserted right of
these defendants or of their publie or private consumers or of the
intervenors herein to the ownership and use of said waters flowing
and to flow in said dtich or any part or portion thereof, In the
utter absence of any showing herein that said lands if so cendemned
munu“m“.wmu
use and right to wse the said diteh and the waters flowing therein
as to their ownershiy, distribution or use, there san exist no pos~
sible ground fer the applisation of the aferesaid provisions of
the Code of Civil Procedure %o the proposed condemmation of the land
in question in so far as the rights of these defendants and thedr
consumers or the intesyemors herein t0 the use of sald diteh and of
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the waters flowing and to flow therein are coencerned,

From the foregoing conclusion we pass to a consideration
@f whatever rights these defendants and these intervenors, or either
-maumumonmamm-unﬂu
the past hade or are now being made of the waters of the San
Piege River which reach and pass over, through or under thepartio-
wlar lands herein sought to be taken, These waters, as we have
mmhnwmﬂ‘ﬁﬁuﬁ“mﬁnnd
’us"m“mwutﬂ.ht.-hoo-m.m
waters which eseaping apprepriation en higher levels flow down the
uwumwdup*mnummw
mumnmumdhmmwmm
dam, Assuming for the sake of argument that the question of the
defendants' right to resume the extraction and use of these waters
as they flow through said gorge by means of pumps or other devices
has not been set at rest by the findings of the trial cowrt rela-
tive to their abandomment of such wse, or even by the concession
of the plaintiff that whatever right these defendants may have teo
resume such use they may still exercise, notwithstanding the taking
and subjection of sald lands to dam site uses, there would still
remain the question as to what rights, if any, these defendants ar
their consumers or suscessors have or could have in these partiou~
lar waters which is so far superior %o the rights of this plaintiff
therein as toeperate to prevent the condemnation of these lands in
order to the utilisation of the waters of the San Diepe River flow-
ing therein for municipal purpeses by the City of San Diego. As %o
these particular waters it will be seen that the rights of these
defendangs, if any, are riparian and are derived solely from their
ownership of the land through which they flew. In the case of Oity
of Los Angeles v. Pomerey, 184 Gul. B9Y, ot seq., 1t was held by
Shis couwrt that the Gity of Les Angles by virtus of its suscesser~




ship teo the rights and preperties of the Pusble of Los Angeles had
a prior and paramount right to sush of the waters of the Les Angeles
River as the expanding needs of such eity required, and that the
defendants in that action as riparian owners along the upper course
of said stream oould not assert their suberdinated riparian rights
in and to said waters so as to defeat the right of sald city te
condemn their lands in order to accomplish the subjection of said
waters to the public nelds and uses of said city, In the case of
u.qmmv.muumotm..wn.a.
mmmmhd“uhommummmn-unu
the dootfine announced in that case in so far as it related to the
mndpfno-twotcuﬁ.mmu-m&-a
pusble, to the waters of a stream flowing through ti, according te
its growing needs, It follews from the law as thus declared that
muw.rthQMWhﬂmumommonorm
Pusble of San Diege, has had at all times and still has a prier
and paramount right to the mse of the waters of the San Diego River
mumm‘nlhhmtmmum.uﬂh
the extent that, the néjds of the ity and its inhaditants require
such use, In the instant proceeding the City of San Diege by the
formal resolution of its governing body declared that the necessity
had arrived for the impounding and use of these particular waters
through the acquisition of El Capitan reservoir and the condemma~
tion of the lands herein sought fer the construstion of a retain-
ing dam, mmuummmnuuum
support said resolution and reassert the present nedds of the eity
fof such waters and for the condemnation of said lands in order te
the exercise of the prier and paramount rights of the city to the
present use of said waters, .#Uﬁu.um
declared, and again and most recently reasserted, and of the facts




as thus found to exist by the trial court, it is impossible %o oon-
ceive how these defendm ts, or their suscessors, or even thelr

consumers, possessing and exercising omnly a swordinated right to
the use of these pasticular waters, ocould either possess or under
the aforesaid amendment to Mw Oode of Oivil Procedure be scocorded
the right to prefemt the plaintiff, in the exercise of its superior
right to the wse of these waters, from also exercisng the right

of eminent dommin over these lands forming, as they do, a portiom
of the water course throughk which these waters flow in order to

render available to said oity its aforesaid superior right to the
use of sald waters accerding 0 its needs. The foregoing reasoning
and comolusions are also susesptible of full gplication to what-

ever rights and claims these defendants and their successers assert
to that portion of the waters of the S Diego River which, having
passed through the gorge wherein lie the lands sought to be takem,
flow downward some five miles or so to those lower lands of these
parties upon which is located El Monte pumping plm t,the purpose of
which is to extract said waters. As to these waters also the

rights of the defendants and their suocessors in ownership and use
are riparian only, and hence are subject to the same condiddens as
those already defined affecting these same waters at the proposed
dam site. It is cbvious that the amended sections of the Oode of
Oivil Procedure were never intended to have spplication to such a
situation as is thus in both im tances presented, dut that even &Y
given the fullest effect of which the language of said amemdment 1is
susceptible could only have beem designed to prevent ome mmiocipal-
ity or water distriot from seeking to sédquire by condemmation and
apply to mew and other public uses the property of amother mmioci-
pality or water distriet vhich had already deem appropriated and

was being actually put by the latter to a public wse, which in

point of right was equal or prier to that of the mmicipality er
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water distriot seeking such condemmation. The case of Mome
Power Uo. v. The Oity of Los Angeles, 384 Fed. 784, upon which
the defendants, and particularly the interveners herein, most
Mm’.utmﬁ“mrowmluﬁduh
tummma-dmuuu-muu-mmw
and 1943 of the Gode of Oivil Procedure has precise application.
That was 8 case whérein the plaintiffs in the court below, City
«mm-un..mwjgummu.
mm-umdwc‘“tumnm
mmnm..mwo—m.mmaam.-ﬂ-
rights and rights of way were at the time of the institution of
mcmumm-owww-un-umum

counties of Moméy Inyo, Kern, San Bernardino, Riverside and
I.-llidfnp‘lhor-lm“. The cout im that case held
sxxx xxxx that the Oity of Los Angeles in order to imstall and
-tu"as—hhd-odttlﬂm“-uudhund-
-d.’lytondm-o.tunmmwtwﬂtd
nad already been wholly apprepriated to the public use of some

other county, —u’dzw.muvnlh--dﬂ
inhabitants thereof. This, however, is, as we have seen , not

presented upon the appeal from that portion of the judgment herein
”ﬂ‘h“mwsmmf
-mmnw.—lmmﬂnﬁm

—am--m-bum-“mﬂm
hsh.--u“um:m-wnu.-
fendants' faver, fixing their damages by virtue of the teking of



by
the property involved in this condemmation, in round numbers at

the sum of $800y000.00. The trial court set aside this verdict
as excessive, and in upholding its order in that regard we cannot

do 80 more aptly than by adlpting the language of the distrioct
mdmumtnm-mwmuumm. division

m.h“ﬂmoﬂmhﬁothﬂ“pm
and which court im affirming said order did so in the following
appropriate words !

*The Trial court held, in effect, that the evidence was in
sufficient to justify the verdict; and more particularly that
the verdict was so excessive that itappeared to have been given
under the influence of passion and prejudice. Insufficinecy of
the evidence, before it will justify a court of appeal in re-
fusing to accept and follow a finding of faect, must amount to
uwlnomdwm.vmnmﬂutu
finding. A common statement of the rule on appeal is that if
the evidence is conflicting, the finding will not be disturbed.
But it is not so with a trial court in passing upon a motiom
for a new trial. The trial judge should mot grant a new trial
unless he is clearly satisfied that the verdiect or other de-
cision is wrong. 'But in comnsidering the question upon the mo-
tion he must act upon his own judgment as to the effect of the
evidence. The parties are entitled to the judgment of the jury
in rendering a verdict, im the first instance; but upon a mo-
tion for a new trial they are equally entitled to the independ-

the oase at bar there was a wille diversity of opinion of wit-
nesses concernimg the value of the land sought to be takem.
The value stated ia the verdiet, though less than that showm
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by the testimony of some witnesses, is many times the value
nv-nomnmm.a-utnm-nmmm
dissatisfied with the ammoumcement of the intention of the
umummutnomummmmm-
tablished. To such decision they had the right of exception,
ummumhmmmnm.uﬁm
that issue they had no right of appeal to the jury. Neverthe-
less, on numerous eccasions, and apparently with a studied imi=
tention, they expressed this dissatisfaction in the presence of
the jury, and endeavored to emphasize and impress upon the minds
of the jurers the fact that the land was being aken away I rom

the defendants against the will and contrary to the desire of

mwm‘wumuowommmnmn
MWMMMMthﬂmdth’nm.
this easily mig't have produced an excessive verdiet. For the
w«mmdmatmnmmuum
dulotinwmupd.ﬂﬁonﬂtmttho“m
were objecting to the condemmation. The plaintiff was entitled
$o have the shmtual market value established in accordance with
law, unaffected by any belief or suggestion that the property
was being wrongfully condemmed and takenm. It is apparent that
mmum-mmtu..—tsanmm
the conclusion that the jurers, in arriving at the amount of
compensationgiven by their verdict,had improperly allowed
mhh“hnﬁ-M¢ﬁo“
ants, and that the verdiet so obtained was excessive. We are
dm”“ﬁ*mo-iﬂdﬂl—-
tried by jury, should be affirmed.* |




are, we think, fully covered and disposed of by our discussiom
herein of the vital poimnts imvolved in these appeals.
nh“htﬁ“dﬁjd—tnpdd!m

be and the sameis hereby affirmed, and that the order of thettrial
mmamum-umm-mam-nw
te the juryis also hereby affirmed.

We oconour:

Shenk, J. Richards, J.
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‘nature of this astion was aptly dunrim in certain urnor appeals
to this court, In the case ot Cuyamaca Water coup-ny Ve, Bunutw
Court, 193 Cal. m. 888, it was thus stated: ":n the md!.ns quiot
title action it will not, of course, be d.torunod that tho oity 1is
or is not entitled to any particular quantity of water, If the lite
igation terminates favorably to the phinﬁ.ﬂ‘ the only ruht wthh
will be established and determined to be vested in the city will be

.

defendants jointly, and also & number of special defenses urged on
the pm of certain of said defendants individually, The defendants
also prountod nnd m.a at tho same time their cross-complaint,
wherein they uurtod n.ftl.mttwly the prtuuhr foundation of
their adverse clu.u to sertain portions of the waters of the San
Diego river over which the plaintiff was undertaking to have estad-
1ished its alleged prior and preferential right, To the defendants'

a right to the water and the use thereof prior and paramount to the
defendants' rights thorun, and thon on:ly to the extent nuoulry
for the needs of the city and its muum. The uount noodod
is necessarily uncertain nnd conjeotural and dornxllnt upon oom-
tions such as rainfall nnd other ntabnnhod sources ot lupply. The

ansyers and cross-complaint the plaintifs on December 21, 1923, served
m filed ﬁ;l demurrer upcn forty-two specified grounds. Thereafter
and while said demurrer was pending and undisposed of, certain other
parties appeared separately in the action with applications for

leave to intervene, These were one Carroll H, Smith, who in his prof-

s wr Ol T Wb ear AR B e e
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subject matter of the action is the utnbl:l.slnont of. tho pr!.ority ot
right and not thm quantity of water to be taken,” In the uu of
ony of San Diogo ve. Andrewa et 11., 196 Cal, 111, 'hioh nl a pro-
cooding {n mandamus to compel the respondent judge of tho luporior
court of the oomty of San Diego to proceed to hur and dotqpino
the present cause, this oourt restated in mb-tmo the purpou of

the instant case, The hportmoo od' the roﬂgoi.ng clou- cmm of

the mturo end purpose of the pﬂnnt uuon vm uppm u u pﬂ-
cesd with tho consideration or tho unrn um- 1nvolm tmnn.

The origml defendants 1n thu ution uro cunnu vum Gaupm,

a corporation, Cuyamaca '.'mm- cmpnny, ‘ ewmp, and urtu.n !

Mvidm- and the swrvivors and w-on-:l. uprnontttlvu ul' th.
members of said oopnrtnonhip. The ntim uu om u tlll

sarly part of the year 1925, the amended complaint thevein \ )
served and filed cn June 9, 1085, matom-mmu

thurdm-ror toutdunhdoupumtonm”p nu. h(‘“‘

rorod dmhint in intervention alleged himself to be a rolidant,
citizen and uspayor of the city of La Mesa in the county or San
Diego, and also an owner of pmporty within the La Mesa Lemon Grove
and Spring Valley :Irript:lon District in said county, which said city
and jai_ﬂ Irrigation District had for the sole murce of water supply
of each the waters of the San Diego River, which said waters they and
each of thn were reseiving nndor and by virtue of an agreement with
the d.f.ndmt Cuyamaca Water Company, a copartnership, with which co-
pn'tnonhip and the lurviving members thereof the said petitioner
wished to jotn in resisting the clajm of prior and preferential
ri@tl thereto nurt.d by said plaintiff, The said Carroll H.

Smith also nnmd himself to be the owner of certain lands within
the so-called Ex-Mission Rancho and to be thereby entitled to cer-
tuinpumnt and ‘uuuuvo' rightl to the use of the waters of

uid river derived from grants of said Rancho to his predecessors
nlhbyandumbrmspnulhcrm. The Ia Mesa Lemon Grove and

: Bping Vln.r m-anuon Distriet also and at the same time prountol

!.to mnuuon for im to intervene in the action, basing its
luocol rid:t 80 to ao tmn nl mrrorod complaint in intervention,

1
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wherein were set farth substantially the same averments as wers
embodied in the complaint in intervention of said Smith, In ad-
dition to these, the City of Kl Cajon, a municipal corporation,
situate in the eouniy qr San Diego, a:_lu petitioned for leave to .
{ntervene, making substantially the same allegations as to the
source and right of water supply from the waters of the San Diege
river as were set forth by said other lmlmfl‘ for leave to u-
tervene, The court upon a hearing permitted the several iau'ﬂ.o_i_, to |
file their respective complaints in intervention, aﬁ in dus course
the plaintiff, City of San Diego, presented and filed its several
demurrers thereto, Thereafter the demurrers of the plaintifrfs to
the answer and crosa~complaint of the original defendants and also
to the complaints in intervention of said several intervenors wers
submitted to the trial court for deeisionj and the aourt in ruling
thereon sustained the said plaintiff's demurrer to certain spesi-
fied portions of the original dnromhntn' answer and crou-eup:lunt
without leave to amend, and also sustained the demurrer of the phim
tiff to certain other specified portions of said dorondnntl' angswer
and cross-complaint with leave to amend, The trial court llso at th.
same time overruled the plaintiff's dma to thn several come
plaints in intervention, The effect of these several rulings by
the trial court was that of dotmlning as a mtm ot law that th. |
City of San Diego had by virtue of its mbrpmtion and right ot
succession become the ‘sugccessor and owner of thon eomin prur
and preferential rights to the waters of the San m.;o ri.m Iﬂﬁ
which, from its inception tha Pueble of San nxogo as. ncnu-hut
in the year 1834, had beceme interested by vtrm of n- rentﬂcn
undsr the laws of Spain and Nexico, m«momﬂuuwhmu .
a matter of law the plaintiff 0ity of San Diege m originally 1 '
invested with these prior &nd ;m:mtm r:m m uu u m
waters of the San Diego river by uﬂu ot i.tl mnmm i& mt&

8
ever rightn of that nnturo mltod 1n the Pueblo « San Diego is
thus presented upon this appeal, Molving as it does the correscte-
ness of the aforesaid rulings of the trial court touching that

. point upon demurrer. As to the issues presented by those other

npoou'tod' portions of the original defendants' answer and cross-
omhint, I-m‘l whioch Molio the question as to whether the plain~
utr ‘hl.d iolt its original superior right to the waters of the San
mogo river, dori.'ud from said source, by prescription, or by laches
or by uuppol oponti.ng in favor of same or all of said defend-
ants and their succesaors in interest, the trial court permitted

‘said defendants to present amended pleadings, and upon their doing

g0 overruled the plaintiffis later demurrers therdd; and having
already overruled the plaintifffs demurrers to the several complaints -
in mﬁoﬂmtién. and the intervenors having also amsnded their plead-
ings 80 as to embrace and conform to the defendants' anended answer
nnﬁ cross-gomplaint, and the phintitf having answered the inter-
venors' complaints and the mmended cross-complaint of the defend-
ants, the cause ﬁl thus brought to issue and proceeded to trial
upﬁn 'tll'u ."d!.lputod questions ot‘_rlct thus presented, The causé¢ was

'triqd ﬂihont & Jurys a hrg_o mass of evidence was presented involv-

:lng_fho testimony of many witnesses and the introduction of numerous

‘ox_l_:_ibit_l. thus oreating = record of umisual proportions, upon which

was moﬂ-poud briefs and nrmcnts of counsel evinoing extraor-
wy orrm. diligence and research, The cause was finally sub-

’ltttod to the tria:l. om for its deocision and in due course the
-tindtm ma coneluuon- of law of the trial court were filed, the
'oaruinul na ontnuonoy of whioh furnish the ni.ghty burden laid

mu omt u its umuon of the merits of the several

n’uu which um been taken and are being prosecuted by all of

tho pu-uu to m. uun.
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At the cutset of our re-examination of the qﬁntlou tug
submitted to our determination 1t has been stremiously insisted
by counsel for certain of the intervenors horom that the uir of
San Diego did not by the terms of it incorparation under the
new daminion became the susseessor to the rights of the former
Pueblo of San Diege, for the reason, as urged by counsel, that
by the first act of its incorporation adopted by the legislature
of California in the year 1850 it was only “"the Presidie of San
Diege” which was purported to be theredy incorporated and known
as "the City of San Diego,” It ia true that in the body of
said act of incorporation the area to be covered thor.‘by 1s de-
seribed as being "lmown as the Presidio of San Diegs."” But it
is also true that the area to be ineluded within sush incorpora-
tion embraced those lands which were ®inocluded in the moyuao
by Lieutenaxt Cave J, Couts, Pirst Dragoens, U, S, A. for the
Ayuntamiento”, and which embraced an area of ten sguare miles,
It i3 a series of significat facts that said area moluded tho
then existing Pueblo of San Dlego, of which the A Etn!.gto
referred to therein was the Ayuntamiento, or in other words the -
town council composed of the Alcaldes, the Regidores and certain
other municipal officers which were strictly the foioil'l Of m
Pueblo and none of whom were officers of a rro-mo. which was |
purely a military as distinguished from a eivil ronndltiom ARG
mactrnrthuprwtdodthntinlmmmmtoboknmu.
the City of San Diego to ten square miles Mmmttobocw
strued so as "o divest or in any mnnmm« any rilhﬁ
or privileges vhuh the Presidio may held to uqr hnd 'bmm thl

limits of the charter,” mummmdtmm:ma,

poration created by this ack 'mmsommm
rights and claims of the Presidio of Sen Diego and shall e m:ut
to all the 1iabilities incurred m the obzmm “M‘W

- . — Ml ' -_— - .
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the M of said Presidio,” These referenses should make
n nm,umxy ph&n that the use of the term Presidic instead of

; mno m satd aet of ingorporation was a misnomer, snd that it
- was th. nuann of the met of incorporation to impose sertain
_-_.o!.vn Mponttnl righte under the new dominion upon the area

which was M by vn-m of its pueblo origin in the enjoyment

~ of ocertain sivil and political rights under the old dominen, It

ny be fairly lm'-!.ud that this blunder in the way of designation

. ws Fresently discoversd and was promptly sought tobe remedisd,
 sinee we find that the agt of ingorporation above referred to was

mnud by the lmmm in 1882 (stats. 1858, p. 283) and
tht br u“ act anothu' form of incorporation was provided, to be
hulnn 'mrmm-ormanru San Diego”; and that by an
agt of the same legislature (stats. 1862, page £25) the maid "Trustees
of the 01ty of San Diego" were deolared o bs a hody corporate

undsr tho style of "The President and Trustees of the Oity o San

Mmt' and were a thorised and dirested by such corporate name

uﬂ ltrlo to "present boton th. board of land commissioners ereated
by act of OMI for the utu-mt of land titles in this state,
or any court before whieh it may be nesessary to appear for the

_muummmnmmumﬁzhtucmnmtmm

ouyorpubhumm.nwhntohndlmmn the common

~ ands of San Dlege,” It further appesrs that pursuant to sush ai
m the aforesaid oﬂ‘tt’.lll of m oity of San Diego, purporting
i “Wlthtﬂ umltrummoulurct the Pueble of
| '_ ‘un ﬁtm, m ddr mt hﬂﬂ iho Q.tmuu congreasional
 commissien the olaim of sid olty for he eonfirmation of 1t
g -,‘;”;mh 'u tu m 1ands of San Diege” and that aecording to the

- m*ﬁ.”ﬁ“ﬁi.“‘“"“m
i | (mmm'i nmbn Nos ?) "
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“that the chil of sald muzonu is ﬂlid and it is, thmtm.
deereed that the mumm. '!hlhuotwhuhunﬂmuoa
is made is situated in the county of San mm a.u 18 known an tho
paeblo or .tm lands of San Diego." It further appears from the
record herein that the state legislature frem tine to u‘u adopted
certain special acts authoris ng th.i'onn of trustees of the eity
of San Diego to deal in mfmnt ways with the ﬁ.u. hﬂl ﬂ' ll-“
city (Stats, 1085. P« 2086; Btltl. 1861, p. 270; Stats mmn. Pe 8)
and 1% still further appears that the legislature u mo mna-
lished the boundaries and areas of the city of San Diego as Mll'il
ing "all that tract of land known as the Puedle of San Diege” ete:,
and that in the same year the lqu-hmo a«ptol "An act. to hpnu,
ratify end confirm deeds of commu and mntl of land -mun the
pusble lands of San Diego", matmtnrth-rappma ‘that wpon
several occasions from the year 1872 on the state uumm has
adopted successive ntl rl-inemmung the oity of Ban Diego, in
each of which it 1- upmnly stated that "all that tuqt of hn‘
known as the Pueblo of San Diego « o & .m;hmmmhm
as the city of San Diego.” (sut-. 187178, p. 285; Stats, um-vc.
P. 806; Stats. 1889, p. 308} It would seem to mrumxr m-r
from the faregoing statements of both law ana fact tlnt tho nu-
ings and conclusions of law of the trial eou-tm- wwu
emplitude of macnu, rhuoln it upmal‘.r ronnd aml ' '- -

"That adbout the year 1834 thm was runhd. lnd mu lb‘!t tllt
year 1850 there emtmuum-twmu asmtmqu -tth
01ty of San Diego, a certain Nexican pusble M Iﬂ‘ﬂ :
Pusblo of Sen Dieges that the lecation and site of satd u oxigen
Pasblo of San Diego at the tine the sems was- unded, wes, ever oines

; rat P -
e bl sl L e Sl Fmid s s = -

| ]
tense flowed into and through said pueblo, and the banks and bed
of said stream £ rom m’m'th to the easterly territorial limits

of uu publo a um.m of nmmntnr five ‘miles, were lo-

utod and lay ontl.ﬂly uthln the tml.torm nut- md formed
upqﬂorthohnunmutm of said Pueblo of San Diege,
"That 'um Pueblo of San Diego and the inhsbitants thereof

‘from 1ts organisation during the entire term of its existence,

enjoyed, asserted and exercised a preference or prior right to the
use of the waters of sald Sah Dicgo River for the benefit of seid

pueblo and the inhabitants thereof,

"That said protmnu or prior right of said pueblo and of
tho inhabitants thereof to the use of all the waters of saild river

~ necessary to mpply the domestic wants of the inhabitants of said

puoblo. to irrigate the ll.nﬂl thereof, and for other municipal
pllrponl within the general limits of said pueblo, was & right,
and the dfstribution of said waters for such purposes by the pueble
aﬁtheﬂ.ttu was a trust oreated, imposed and recognized by the laws

- orders and demu of tho gommnt of tho nngﬂm of Bpun and

tho Romno of Mexiao,

 "hat the plaintiff herein, The City of San Diego, was ine
no‘rppntod on or about Marsh 27, 1850, and thereupon became the
m_«-m and ever since has been the sugeessor of said Nexiean

mobio of San Diege, and as such sudcessor to said Mexican Pueble
muud.d to and doquirod 21l the rights and privileges therstofore
L hol.d or mnﬂbyliu Pusblo of San Diego and in particular as
m suceessor of sald Mexioan Pueblo of San Diego The City of San
| Diego susoseded %o and acquired all the rights and privileges
hcie -.'j.tu-«orm njma. ssserted and exeroised by said Pueblo of San
mm 1n and %o the waters of said San Diego river; that sines

"ltllm onyu'smmm.utho suoccessor to

: Mﬂn mm. hli lt tn tﬁm onjqul, asserted and exere
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cised a right of priarity in and to the use of all the waters of
said San Diego river negessary or conveniens for the use of said
The City of San Diego and the inhabitants thereef, and has not in
. any manner, nor to any extent, surrendered, tﬂtuﬁd or sbandoned
said right, save and exeept in the mamner snd to the extent here~
inafter found and deglared, |

“That the San Diego river is an umnavigable natural lm
of water located wholly within the county of San Diego, state of
California, and takes its rise in the Cuyamsca Mamuntains in said
county on the southerly and westerly slopes thereof, md flows in
a southwesterly direetion approximately £ifty miles from its
source until it reaches the easterly boundary of f!ho City ot San
Diego, formerly the eaaterly boundary of said Pueblo of Bgn Diego,
from which point said river flows westerly through said The City
of San Diego a distance of approximately five miles, dh'mm
its waters into the Pasifie Ocean through Hisaion Bay in said
city and county."”

It will thus indisputably appear thet dy the tmgoing ﬂnﬂmp
of the trial court, supported by mt.’mcunt_ﬂiderﬂq,‘f the dty o =

San Diego was as to all of its property righta and powers plaged
within the same category as the other several cities of California
which were founded upon the sites of the former pueblos thereof,

and whish by virtue of their said foundation became and have Mnes

remained the suscessors of those property rights ard powers ith
relation thereto whigch were possessed by said pueblos, The

appellants, however, undertake to argue that mtrm amﬂ was in

error in holding as & msiter of law that the Pueblo of EIBMI‘.
by virtus of its organisation as such dbecame on‘utlod, W N

Spanish and Mexican laws, towwﬂ'"m‘“"‘“” e

the waters of the San Diago river Dltlinl “”" “ .'

the pueblo lands, = In npmt et m-  eouns

il
tppolhntn would hn'u us go baok even prior to the Christian era
und oonum in our roun the history of oi.vuiutlon in so far
u the samo ﬂhtu to the ll.ov. mvolvod, and obuu:n development
ot tho civu and religious mutuuonn or anoient and medieval
Bpun. e for the first tmo in the history of our Galifornis
Jnrilprudenoo such a rm“ was being asked, or spuch an elaborate
argument as these appellants now urgo was bel.ng presented we might
bo dupond to consider as pernuu!.voly &8 we have now read inter~
estingly tho PAges upon pages of Spanish history collated in that
behalf, But the diffioulty with the situstion which appellants?
dilligent counsel now meek to have us reconsider is that the same
question has already on several Occasions, early and late, been
prounted to and passed upon by this court in decisions which are
mrmly adverse to the appellants! present contention, While
there were other and earlier ¢ases in the courts of this state -

~and even in the supreme court of the United States which touched

upen tho lubjoot of the formation of pueblos under the hu.
lnnituuom and rosuhtionn of Spain applicable to the settle-
nont and dmloment of lands in what had become known as "New

| .Bpun and the Ind:l.u." the great leading case upon the subjeet

; lpplnng these laws, institutions and regulations pa.rtioulu'ly
to thon puobln which had come into existence in Califa nia

_ unur both tho Spanish and Mexiean dominion, is the case of

ﬂlrt v. Bnrmtt, d5 Cal, 550 to 624, wherein Nr, Justice Baldwin,

| _?lr. muor Jhltuo 8tephen J, Field ooncurrl.ng, dhouuod at great

.llbith nnd with much learning the nature snd extent of the rights

Fe ,uhtdh m-oa in such pueblos by virtue of their foundabion in
. ‘those lands whieh lay within their immediate vieinage and beyond
a4 l..’.:‘lhl;l te tho mm of the amuma, four leagues of surrounding
: Vi hnu allotted to such puedlos 88 & result of their formal estabe
through the allotted leagues wiich were o "“’M “"““ S =0 Lishment as oivil goverments or quasy minioipalitiess It ia
a % eteamry to furthar ruter o this Jeating suse fn otber tera
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than those in which 1t has been referred to and cowmented upon
by later desisions of the courts of this state and of the United
States. In the case of Towndsnd v, Orecly, § Wall, 386, 336,
the effect of that earlier deolsion was briefly but clearly
stated by ir, Justice Field who wrote the latter decision} and his
language as used thersin was quoted nm!.n.ly by this court in
the case of Hale v, Akers, €9 Cal, 160, 166, whigh was pﬂmtly
- to hand down 1ts deoision in the case of Lux v, Haggin jn the fol-
lowing momth of the same year and whioh is reported in 69 Cal, 285,
454. In this latter decision, which is the longest and noit ax-
baustively treated cause in the history of California jnﬂmdonu,
¥r, Justice MeKinstry who wrote the opinien went over the
entire ground of the land and water rights of the owners of sash
in California whose title thereto looked for their derivation to
the laws, institutions and regulaticns of Spain and Mexico. In
the course of his most learned and comprehensive dissertation he
referred approvingly to‘tho decision in Hart v, Burnets, supra,
as to the right and title which the pueblo had to land within
its general limits, The court thenm procseded to llja "By unlm
and in conformity with the prinﬂpfl.l of that desision, we hold
the pueblos had a species of property in the flowing waters wi thin
their limits, or e certain right or title! in their use, in trust
to be distridbuted to the common hnu. and to the hm originally
set apart to the settlers, or lubuqmuy gnntqﬂ by tht mm
authorities., It may be canceded that sueh nﬁmt:,gg M mt
authoriged to make congessions to Mﬁﬁlﬂl ot ﬂp g 2
and exslusive use of portions of the nm;l, i
o the needs of the other imabitante) or that 4
would be an abuse of the trust, o 5: s of right

e i -
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- Eaoh pueblo was g s & pubuo carporation., py the scheme of

the Mexican law it was treated a8 an entity, or person, having a
right as such, and by reason of Its title to the four leagues of
land, to the use of the waters of the river on which it was situate

. od, while as & political body, it was vested with power, by ordi-

nange, to provide for a distribution of the waters to those for
whose benefit the right and power were conferred," After

qﬁoting certain passages from ‘s-mm, an eminent Spanish suthori-
ty upon the mbjest, the court further proceeded to say: "From
the foregoing it appears that the riparian proprietor could not
appropriate water in such mamner as should interfere with the commen
use or destiny which a pueblo on a stream should have gi.m to the
waters; and semble that the pusblos had a preference or prior rg&

%0 _consume the waters even as against an upper riparisn prepri etor.”

The court, however, suggested that it "is not necessary here to
decide that the puedblos had the mreference above suggested; nor

is 1t necessary here to speak of the relative rights of two or

more munieipalities on the same stream,” In the next and later
case of Vernon Irrigation Co. v, Los Angeles, 106 Cal, 257, 851,
the question direstly arose. In that case the Vernon Irrigation
Distriet, a corporation, owned a tract of land riparian to the
upper reaches ur the Los Angeles river, and conmenced its agtion

to ‘onjbin the oity of Los Angeles, which was and ia the suscessor of

“the Puedlo of Los Angeles, and oertain other defendants, from go
' diverting the waters of the Ios Angeles river asto interfere with

the plaintiff's riparian right therein, The oity of Los Angeles

by its answer put forth the olaim that by virtue of its succes~
~ #lon to the rights of the Pusble of Los Angeles, founded in 1786,
e U possessed the prior and preferential right to take all of the
";ntﬁi of iho I-u m.ln river, The trisl was prolonged and
~ the findings of the ATil courh velwmious, in the courhe of
ol i ’uuh 1t was. mu and «mn that the ity of Los Angeles, by
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virtue of its succession to the rights of said pueblo, was the
absolute owner of all of the water flowing in the Los Angeles
river for the use of its inhabitants and tor all other mudnipal
purposes, IFromt he Judgnment in its favor based upon this tudln
the plaintiff took an appeal and thus presented to this _trtb\nll ;
for determination the correstness of the aforesaid findhg of the
trial court. This court, Mr, Justioce Temple mun. the opinion,
gave its most sareful and exhaustive comsideration to the detere
mination of this question, in the course of which he quoted exs _
haustively from th§ Spanish and Hexican law, apprqvlng the prine
oiples enunciated in the ease of Hart v, Burnett, supra, and
which were adopted by this cowrt in Lux v, Haggin, supra, and
quoted also with approval the language of the latter case above
referred to and wherein it had been suggested, though not in that
case found negeasary to be decided, that the puseblos had a pro-
ferred right to the waters of rivers flowing through their lands,
which could be asserted to thi extent needed to supply the wants
of thelr inhabitants. There were other quuuonu presented in
that case not negessary to be here condiorod, _hut it mist de eon~
ceded that the question as to tho prior and :rohmtm right
of a pueble to the waters of a river passing tl:rough it to the
extent above indisated was therein -qmoly pmunm and fully

upheld by the terms and scope of that deeision, and that the nw

formed municipality organiged as tlu succesasw of the mblo
fully susceeded to these rights to which the pueble htd Inu-.
entitled by virtue of its areation mdﬁ' the Bplulh lﬂ Mﬂ
laws, The next case wherein this quttion arcse was ihtt g ,,,,,,
City of Los Angeles, v, Pomeroy, 124 Cal, 597, m. vhuh gﬂg n
action in which the cidy of lLos mmsmumm
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of said stream for delivery to the main supply pipe and distributing
system of said oity. The phintur based its claim of right to cone
donn the land 1n question for the utilisation of its msserted right
to the waters of said river, in part at least, upon the averments of
u- amended omhint to the effect that the oity, as the micoessor
of the pueblo, wam the exclusive owner of &1l of the waters of said
river for the purpose of suppiying water for the irrigation of the
n-r.‘.gabh lands embraced in the four square leagues of the pueblo,
and ror other mn:l.oipa:l. uses, These averments were traversed by
the defendants, The cmuse was tried borore & jury, to which the
oourt gave the following imstruetion: "The oity of Los Angeles is
situated on the river below thess lands, and is the owner of the
right to take from the Los Angeles river all the water that iz re ase
onably negessary to give an smple supply for the use of its inhabi-
tants and for .:u municipal uses end purposes for which the city
may require water. This right is measured by the negessity, and if

the needs inecrease in the future the right will expand to include

all that the needs require, Ihis right of the eity is paramount
and superior to the riﬁs of the defendants in the waters of the

river." This court upon appeal, Mr, Chief Justice Beatty writing
m Opinion, fully sustained said instruetion in so far as it core
rectly stated tho paramount and superior rights of the city to whate
ever upn.mung ulu of the nurn of maid river the puedblo by virtue

of up ru-ution puuued, and in #0 doing axpressly approved in

w;nolplo tho case of Vernon Irrigation Co., v, Los Angeles, supraj
the eours, honnr. hald that the instruction was erronecus in age

oorung to Qho uty of Los Angoles greater righta to the waters of
2 said river m those whioh, as the succemsor of the pusblo, it had
' nmmn- 1%, mmummuwuvmmu 80 &8
40 embrase territery net within that of the pusblo lands. The next
% ;._f-j__.uu in whish the same qunun mmmum arose was that of




. City of Los Angeles v, Los Angeles Farming nnd uu'ug Go, 158

‘approved, and after such review and approval it 1. said: "Ihl

' the law upon this subject stood as above stated during the twenty

, _iun whio'h preceded the mionﬁtton of the same question %o
this court in the case of Cuyamaca Water Co, v, Superior sourt,

Cal. 645, wherein the 0ity of Los Angeles asserted its wur m
pu.mntmnhipctm“.orthlntonotmmtnnlu
river from its sourde to the eity and from the surfaee to bed '
rock in so far as it was necessary to supply water fro the use

of its inhabitants, by virtue of its suceessorship to the pueble

and against the asserted riparian rights of the Manﬁnt. m« .!
upon its ownership of riparian lands lying along said river some. |
ten miles above said city. The trial court agcorded the phinuﬂ'

such right and upon appeal this court, M¥r, Justise llo!n'hnﬂ n-xt-'_-

ing the opinion, after stating that the only question in the case

was as to whether "under the general law of the locality the old

pueblo of Los Angeles and the respondent herein as its suCceasor
hadandmumin-tnppouantth.priormdpnrmmntmn-

ship of the use of so much of the water of the Los Angeles r:l"r

as 18 negessary for its inkabitants and for general mmiaip.l -

purposes,” progeeded to state that "this question need not be ‘
discussed as an original one, for it has been answered in the ] i
affirmative by former decisions of this court,” The mu ihl.oh | I
are above referred to are there reviewed at longth and oxpronlr '

supra, wh:loh m [ 1 pr!.or prououns in the instant case, and in whigh

the uauu pr:l.m.ruy involved were those quoted from in that decis~
ion in the earlier stages of the present opinion,

The appellants herein contended in the trial court and here
contend that they were and are entitled to have reconsidered and
relitigated tho- question u to whether or not a Spanish or Mexiean
pueblo orgenized in California under the inn, institutions snd
rlgulntionl of Spain or Mexigo during their successive governments
thereof, became possessed by virtue of such laws, mututidnn and
ros;ﬂationt of & prior and paramount right to the use of the waters
of rivers or atreams paseing through and over or under the surface
of their allotted lends so far as may be or become necessary for
the pueblo and its inhabitants, and as to whether or not a munic-
ipality organised under Amcrzdgn rale as the successor of such
pﬁoblo sucgeeded to such puobié rights, We are of the opinion
that by virtue of the foregoing long line of cases, and particu~
larly of the deoision of this scourt in the case of the City «

Los Angolol Ve Los Angeles Farming and Milling Go, supra, wherein
the cases preceding it were spesifically reviewed and held to be
~~ determinative of this question, the subject is no longer an open

one for further sonsideration and review before this court, and
ordinary municipal purposess The question as to mt mm tho' |

- that by md dui.nm, 80 img and uniformly followed and
right goes, a question somewhat cmiduu in thl rmy .np | e ‘” “‘ the sition that the prior and par L

'or such mblu lnd their sufipessors to the use of tho waters of
SUREIL O luﬂl rl.vm and lm necessary for their inhabitants and for
------ o s i mlmr -umm Mun. has long since become a rule of prope

S0 | erty 1a thte state, whteh at this late date 1n the history and
dwuopnt u thtn -nmpmm which betome the successors of

foregoing declsions are determinative of the przu- ud mmnnt ' ‘
right of the pusdblo and of plaintiff as ita mculor to the m_. :
of the water of the river necessary for its mmaz.hnn and for

in the present ¢ass, The law ma tht nﬂﬂm n~ ;:-..:.H

.........
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-lneh pusblos we are not permitted, under the rule of stare deeiais,

to disturb, We are not wunmindful of the eontention elaborately pres

sented and argued by counsel for appellants that the pueblo of San
Diego, even if conseded to have been regularly i-mnlhod a8 l\uh
in the year 1834, never became entitled to any prior, protmntm
or other rights in or to the waters of the San Diege river for the '
reason that long prier to the dleged establishment of said pusblo
the entire md exelusive right to the use and benefit of the waters
of sald river had been granted by the viceroy of Spain to the Mise
sion of San Diego. In support of this contention the nppglhntl
introduced in evidense before the trial court and have here pres
sented for our inspection and interpretation a photostatic copy of
such purported grant. It dears the date, according to the transe
lation thereof with which we have been kindly furnished, of the

17th of Desember, 1773, and the signature, by seecretary, af Bnmdr.‘

the then vigeroy of the King of Spain over Hexico. It purports %o
approve the removal of the Mission of San Diego from its former lo
cation near the Fresidic on the shore of the Bay of San Dugo'to 8
new site several miles up the arroyn, and in order to facilitate
such removal and the development of the then small md in a sense
still speculative and quite problematical suseess of the first mige
slon established in Alta California, it proceeded to suggést the
cultivation of its surrounding lands through the use otntu‘fru
the stream, and for that purpose directs the 'ncnrm Fathers of
the Mission to acquire and administer thias cenuuton and nom
grant (privilegio) to the waters of this arroyo Nrnﬂd u rur

the common benefit of all the nation, vhether Gentile or dm.
mmntouyormthommoznthnnmumnumu |
San Dieso de Acala. This concession and the fruits slso shall be
held (ser tener) utotMcmuthﬂmﬂm
gossors forever.,” The docmnt \ {imediats
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enneation with the foregoing that "Although a Presidio 1s thus
plaged near to the entrance of this stream nesar to the Port of
San Diego there can be noprejudies in this respect because there
is always sufficient water for the serviee of the soldiers, and in
the topography and report of Sr, Don Migusl Castro there is evie
dent to the south of this place a .worthy river and a torrent
m«ar in flow and scme smaller arroyos from which to drsin

(disaguas) the Rancho del Rey where their cattle may wander under
the vigilant eye of the herdsmen," We are loathe to believe

- that the viceroy of Mexico, framing this dooument in the then far
distant capital of New Spain ever intended by its terms to confer
upon this primitive and as yet largely experimental miuion sete
tlement any sueh enlarged, prior, paramount or exclusive rights
in and to the waters of the San Plego river as the appellants
herein claim for it, Its language does not so import and it may
be said to be doubtful, to say the lease of it, whether even the
viceroy of the Kingdom of Spain in making such a caneession would
not have done viclenss to those laws, institutions and reguletions
of Spaln which provided for the establisiment of divil g ern=
menta of the sort known as pueblos in new lands so as to take away
from these the whole of those water rights in rivers traversing
their allotment of land which would be essentisl to the cultivation
of such lands 'mn' oooupied by oivil settlement, We learn from
public history, of which we take judicial notice, that the oivil
settlement of Alta Californis was coequally contemplated by thoss
who were officially in charge of the primary expedition whieh only
four years before this purported grant had been put forth and proe.

_mama for th duum and oocupancy of Alta California through

tho joznt mm of an Junipere Serra and of Jose de Galves,

e vnnmamm of New Spain, In the broad and detailed plans and
: i __mui dmui or m ht!m-. muu provision was made for the
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foundation and development of presidios, pueblos and missions in
the as yet unknown region, and these three forms of oocupation
were expected, as nearly as possidle, to proond simultaneously
48 2 resuly of the joint military, oivil and religious expedition

then about fo set forth, It may be fairly assumed that these Joint

settlements designed to be established simultanecusly were also
intended to funetion harmonicusly and not to beccme involved in
disputes over the respestive jurisdiction and property rights of
each. This will appear to be plain when the nature, funetions and
purposes of each of theae foundations is considered both historie
cally and in the 1light of the Spanish and Mexican laws ami regula-
tions relative to each, Presidies were purely muh.ry founda~
tions to be occupled by soldiers, and to exist for the m1im-
ment of order and for the protection of the pueblo and mission
foundatims, The pueblos, on the other hand, were purely oivil and
political foundations, as the term itself implies, boing -quiulont
to the English word "town" and signifying a civie body corp:rnt.
and politic, and intended, through the oultivation of the lands
with which under the Spanish and Mexican laws it was by virtes of
its foundation to be invested, to furnish sustenance for its own
inhabitants and for the presidios. Mission settlements, on the
contrary, were purely ecclesiastical foundations, made or to be
made, in Alta Galifornia by monks or pedres of the Pranciscan
Order, and existing and being conducted by thees for the sale pure
pose of bringing the blessings and fruits of m:-uun mmnuu
to the Indlan populetion o AMa Californis, theretofore in uihio
of barbarism, A mission foundation in ﬂl Mﬂ.ﬂl pom-m and

sxereised none of the ordinary forms or pmuuu or otvﬂ. m'
but was, and was for a time at least, ubomuruimnﬂn- '

aster, with sush material possensions us were munl tw ﬁu hh*
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whioh were to be oceuploq_by.tho‘m;u‘ionl were to be held in
POssession by the priests for the purpose of carrying forward
t& main objoct of the ntil:on tomuon, but these lands were
to bo pouonod. oocup!.od and outlum only by permission and
nrn to be and remain the propu-ty of the Fation and to bo sube

* Jooﬁ‘)gt nu times to gnntn under the laws of Spain and Mexieco

roht:lng to oolmiution. 80 said the supreme court of the United

‘States in the case of United States v. Ritchie, 17 How, 524, 540,

It na thus upon this theory and assumption that the so~called
nou.ariutim of the miseions of Alte California by officials of
the Mexican gemrnment, to whioch we shall presently refer, was

_ordered and carried forward to its dimtrmu conclusion, We are

rormad upon thias subjm, by counsel representing both sides of
tho instant oontrovmy as an uuthuri.ty, to the very interesting
plnphlct antiuod "The Colonial History of san Francisco" and em=

,. bnolng the argument of a'ohn We Dwinelle, Boq.. in the ouo of the
City of San Punohco Ve United States in the district oou.rt of
.thc_{rnited_ States for the Northern District of Californis, Ve do

not, however, in this case £ind it necessary £o finally determins
the nopo md intent of Bucarely's concession to the Hission Sagn
mogo in mput to its now loution. The reason we are not called

upon to do g0 ia that, according to the evidence educed herein, the
‘Nission or San Diege was in or about the yoar 1834 secularized by
_'Govm ngwu of Alta Californis and his ofrioial coad jutors,
pm'pu-t!ng or prmntung to aot in so doing under deorees of the

metmhmpmmm. It is nct neg~

;_unry ror us to hunin dnornno whathu or not the seculsrisation
of the nntn m Dlego, put inte effective operation in that and
% '.'1thntmmmum. wag in all or in any of its aspests law-
i M; 1t is tutﬂ.utnt M note that by the cosensus of both the
| oivil mna eoclastasticel nst
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Succesaful and that within a very few years at most the spoliation
of the mission was so far completed that its produetive agtivities
had ceased, its Indians and its Priesthood had departed, the former
to relapse into their aboriginal Gondition, and the latter to seek
and find other fields of labor, The mission 1ife in fact was do-
stroyed and the mission lands, which by virtue of its um.umnea
were to become part of the publie domain, were within a doca.da there-
after conveyed by private land grant executed by Gonrnor Pico %o
one Santiago Arguello, whoge grant of the same was subsequently
¢onfirmed by the board of commissioners for the settkment &f pri-
vate land claims oreated by the United States government in 1851 .
and a patent therefor issued te sald granteeafew years htar.
It has not been seriously, as 1t could not be lncoenrnny, mntonb
ed herein that any of the origina} rights of the migssion or of 1.tl
founders or their successors derived from Bucarely's concession
either survived the secularization of the mission or passed to
Arguello or his successors by virtue of his private land grant and
the confirmation thereof by the government of the United States,
It follows necessarily that upon the establishment of the Pueblo
of San Diego in the year 1834, as found by the trial court, it b.uu
invested with whatever land and water rights 1t was entitled to under
the laws, institutions ang regulations of Spain and Hu‘.'.co. and
that in the possession and contimed exergise of those rishtl 1t was
no wise impeded or impaired by the existence of lny .!nnu- or even
superior rights in the Miasion of San Diego whigh o4 they m amu
or would presently cease to bes There is, thlrrarm. no Mﬁ.t ta
the contention of the defendants herein that they or any of. thh by
virtue of their mmqorthofmwu-uuMmtohhu
the succesmrs of whatever rights the niuxcu hnl. d.m im mtm
right and title of the mresent oocupants of -uh hmh rohto u
utunmmummm

B
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As to the claim of title to the so-called mission lands,
whether derived from the toundlfim of the mission itself and its
Ofcupancy of said lands, or from the Bucarely consession, it is
¢lear that suoh rights, if any exiated, either prior or aubuqumt
to the secularisation of the mission, cuud to exist £ the addi-
tional reason that such claim was never presented to the board of
land commissioners as rea ired by the sot of ocongress of March 3,
1851, and therefore lapsed and ceased to exist, under the authority
of Hihn V, Santa Crus, 170 Cal, 436, 444, and Botiller v. Domingues,
130 U, S, 238,

As to the Arguello grant which was, as we have seen, confirm-
ed, it stood upon no other footing as to the rights in the lands
and water within its area than that of the several thousand other
private land grants in California and bhaving been made subsequent
to the establishment of the Pueblo of San Diego and to its right
and title to the lands and waters embraced within its allotted
area, and which were also confirmed, was necessarily subject there-
to, and hence in no way available in aid of the eontention of the
appellants and intervenors herein,

We have thus, we think, disposed of every vital question

presented by the defendants as appellants affecting that portion

of the judgment of the trial court as to which the plaintiff herein
is the respondent, and it only remains for us to consider and dis-
pose of those portions of said judgment as o whioch all of the pare
ties herein have presented their separate appeals, In that portim
of the findings of the trin court which are quoted in the earlier
Passages of this opinion 1t will be seen that the prior and prefe
erential rights of the city of San Diego as the suscessor of the

'- pueblo werse made subject to eertain exceptions to be in said finde
- ings subsequently set forth, In these, its later findings, the

trial court deals with those special defenses of said defendants

 and also of said intervenors wherein 1t ia pleaded and sought to
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be 'prwon that whatever prior or preferential rights in and to
the waters of the San Diegoe river the Uity of San Diego had or
acquired by virtue of its succession to the Puedblo < San Diego
it has subsequently and either wholly or partly lat by presoripe
tion or by laches or has become estoppedto assert as against
these defendants and intervenors tm gertain alleged arffirma-
tive action on the part of itself or its authorised officials,

On the threshhold of the discussion as to the nature of these
several defenses and, if available at all to the defendants, the
extent to which they or any of them should be given application
to the instant case, 1t will be well to recur to the statement
made by this court upon the former hnring in Cuyamaca W(tor Co,.
Ve Superior Court, 193 Cal, 584, 588, and which is quoted in the
early pagea of the present opinion, and from which it will appear
that tha Plaintiff herein is not seeking by this action to have
it determined that it is entitled to any particulay quantity of
water, based upon its prior or present use of the waters of the
San Diego river, to the extent of its asserted prior and pnmountﬂ
rights therein, The plaintiff in its pleadings asserts no sueh

use of said waters in the past by either its predecessor the pueblo

or itself, further than such use thereof under such claim of right
a8 was from time to time necessary for the needs of the pueblo and
its successor the oity. On the other hand, the defendants and
intervenors herein have both by their pleadings, their proofs tnd
thelr argument, asserted and shown that neitlsr the pueblo nor
the city of San Diego ever did, prier to the mtituun oi' ﬂio
present action, make actual use of any ccnsiderabdble nolmt of tho
waters of the San Diego river for any public or mtoipd or othcr .
purpose whatever, and that during the entire history of both puhh
and city the =k rger part of the waters of the San m.p um. :

exgept for the uses thereof undertaken by the auﬂnu nl u“ﬂ

venors herein, would have flowed through CM mh MM w

* - |
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and gone wmsed to the sea, In the findings of thé trial court
no finding is made and no estimate given as to the quantity of the
waters of said river which the plaintiff or its predecessor had
nﬁo use of; or could have made use of to the full extent necessary
for themseds of the oity or its inhabitants from time to time in
the course of the development and growth of the pueblo and the
city's civie luo; nor 1is there to be found in the findings of

the court or in the evidence in the case anything tending to
establish that whatever actual uses or diversions of the waters

)

of sald river the defendants and intervenors herein, or any of
thom;, are shown to have mde; ever resulted in a diminution in

any appreoia‘ble degree of the smount of flow of the waters of said
river which the plaintiff herein or its inhabitants were from time
to t:lnio putting to actual use wnder or in pursuance of the exercise
of the Oity's aforesaid prior andp referential right to the waters
of said idver, On the cort rary; the undisputed evidence in this
oase discloses the following facts with relation to the uses here -
tofore made of the waters of the San Diego river by the resppet ive
parties hereto: The maximum amount of water whigh the city of San
Diego has anmually required in order to fully supply its pudblic
needs ad the needs of its inhabitants between the year 1890 and

the year 1021 1s disclosed by an exhibit (No, 22) introduced by
tﬂo defendants herein showing the total mt of water delivered
to the oity of San Diego from all sources during the aforesaid
serdes of yearn; from which it appears that dun!.pg the year 1918
there was so delivered to said oity a total of 3,634;805,289 gallons
of waters This amount appears to denote the peak of the city's ree-
quirement for all of its aforesaid needs during the years irmedicte-
1y preceding the institution of the present action, and it may
fairly be tnken, thoreroro; to exemplify the full amount wish the
olty of San Diego wuld have required to fully satisfy its prier
and preferential right to the waters of the San Diege river to
snruslly supply its aforesaid needs and uses, and hence the full
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amoufit of the waters of the San Diego river to which under its
prior and preferential right it would have been entitled at and
during the several years prior to the institution of this actimn,
The evidence herein further disolq-oa; according to a report which
the Cuyamaca Water Company made and filed ﬂ.th the railroad ocom-
mission, pruporting to s ow the amount of water which it had sold
and delivered to its consumers between the years 1913 and 1621
that the total amount of the waters of the San Diego river exe
tracted therefrom and actually applied by it to such uses amounted
during the year 1921 to 1,768,485,548 gallons, There isnot to
be rmmd in the record herein any dor:lnito statement or evidence
ahowing, with any degree of ascuracyy the total annual outflow
of watern'om-the San Diego ri.vqr; but that 1 ¢ ia_ from year to
year far in excess of the amount which would be represented in
the aggregate of the foregoing figures would seem to have been
made sufficiently plain during the long controversy between the
parties heroto over the use of sald waters. Counsel for th§ ,
defendants and appellants herein have presented to this oonrt;ln
support of their plea of estOppel; an:l.nteregting doocument in the
form of a resolution adopted hy the common odunun of ths clty of
San Diego on August 30; 1918; in response to an anxious inquiry
from the city of la "ona; end which will be more particularly ade
verted to hereafter, and from which resolution it is made to ap-

pear that "during the p ast twenty years eighty-four per cent of

the water of said San Diego rifer has gone to waste into the Pa-
cific ocean,” and, further; "that the undeveloped waters o £ the
Sen Diego riveg would; ir h:pomdod, prove entirely ldoqunte to :
meet all present and reasonably probably future demands of tl'n
e¢ity of San Diego, and of the neighboring oommitiu ndjucnt to
the San Die go river watershed,” It is1important that the foﬂt

w
going faots relative to the volume and use of the watersof the
San Diego river should be bofne in mind in dealing with the ques-
tions which we are sbout to consider touching the respective

_ rightu of the part!.ol hereto to the wators of said river as af-

rootod by the dofonau of pronoripti.on, laches and estoppel urged
'b'y tha ddendants and appellants herein, In dealing with these
defenses it is a:l.no ulportant to bear in mind the nature of each
and the differences s if any; between them,

AT should at the outset be understood and stated that the
pueblo rightg, and hence the rights of its successor, the city
of San Diago,' to whatever’ of the watears of the San Diego river
were from time to time required for the needs of the meblo and
of the o:lty and of the 1 nhabitants of each, were rights which
were essentially ' govammontal“ 4n character, as much so in fact
as were ‘bhﬁ rights of the ancient puablo and modem city to the
publio squarea or stroeta s md that the term ¥propriepary”, as
onployod wi.th reference to oertain oomneroianzod uses made by
mm:lclpalitios and other public bodies, of water, light and
pwor,for example, hasno application to the fundamental rights
of the plaintiff herein to its ownership of its foregoing classes
of property dedicated and devoted to public uses. (Amos v, Oity
of San Diego, 101 Oal, 390,304.) It should also be noted upon
tﬁh..'thruhhold'o;t the impending discussion that the questions
vhioh'might arise upon any attempted use of the waters of the

San Diego river by theplaintiff herein for the supply thersof

to the i nhabitants of areas outside of the corporate limita of
the origiul puoblo, whether suoh areas were or were not within
the fom' league square allotment of landsto um pueblo, are
not maenﬁod or presentablein the instant un, and hence that
vhntnu' .ummm may hnvo been oi.tud bearing wpon such ques-
Sions are mmumu, I!nﬁg as was aptly stated in our earlier
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decision (192 Cal, 584) "the subject matter of t.ho action 1s the
establishment of the priority of right and mot the quantity of
water to be taken," |

it should also be noted at this stage of the discussion
that whatever rights the original defendants herein are entitled
to oclaim d;d assert in the waters of the San Diego rigor';' or any
portion thoreor; are rights and olaims which rest for their supe
port upon the several appropriaﬁonn made of such vwaters by the
cuymaoa Water Company, & oopartnorahip, or by the members therew
of, and by the Sen Qiego Flume Oompany, their predecessor and
original appropriator of such waters, to the extent of the use
thereof. We hold to be without merit the contention of these
defendants that they derive their rights to such waters from a
higher source, viz.: from certain rights acquired by tham; or
gertain of them; under the congressional act of July 26; 1866;
and the spplementary act of Jamuary ].2, 1891; and that such
rights derived from such source are superior to any right whn’of-_
ever in the waters of sald river held by the city of San Diego,
as the successor of such pueblo, We find from an exemination
of these congressional acts,; without goling into further detuil,
that they consisted in certain action taken by the United States
government af a time subsequent to the vesting in the city of San
Diego of whatever rights it po-sessed and still possesses in the
waters of San Diego river by virtue of its successorship to the
rights end interests of such puedblo and whigh weroe confirmed by
the action of the aforesaid comiu!.o.g and that whatever permise
sive grants of rights of way to private persons over publia lands
lying along the upper reaches of the San Diego river were made.
were sibprdimate aad not superior to the already vested rights
of the plaintiff herein, derived from its succession to the
pwblo, ( Los Angeles Farming and Milling Co. ve Oity of los
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_Angeles, 217 U, S, 217, and cases oited,) With those prelimi-
jary .obqgrvptﬂ,ona we pass to a disoussion of the remaining ques-
tions presonted for our determination by the original defendants
and by thelw sugcessors in mtoreat; the Intervenors herein,
 The first of those questions relates to the defense of
proaoription.

 The mture of the r:l.ght claimed to have been acquired in

' .tho wateru of a flowing stream by prescription rests as a prime

enent:lal upon ant' adverse use thereof 'g-y the claimant wunder a
clain of right. which han, to the extent thereof and for the ree-
quired torm of years, been acquiesced in by the person or persons
otherwise entitled to the ownership and enjoyment of the waters
ttnu adversely abatracted from said stream and to enforce these
z’-ight’_l,l by appropriate action, It is needless to cite authori-
tles’ to a proposition thus deeply grounded in the law of watersjy
but there are certain instructive cases which bear direotiy upon
the _a;mt_iqn ‘of the parties to this actfon as disclosed by the
rendrd Horein; The first of these s that of “nsheim Veter Co,
et aly Ve Semi~Tropic Water Co, 64 Cal. 185, This was a case
which invoived certain alleged conflicting riparian rights to

the . dl&mion of the waters of the Senta Ana River which formed
Sae d:l.viding nna between two ranchos, from the omers of one

of which the p laintiffs had derived by grant the right to use o
certain definite amount of the vnterh of sald river, to which the
landas of the mntorl were ripnrinn; and of the other of whié¢h
the defendant m the owner and was entitled to all of the ripae

-rhn ri.ghtn hoidmb to mush owner, unless the same or somepor-

t!.on thereof had Ween lost by prescription. The trial ocourt

- found that tha plaintiffs for many years had openly, notoriously

and eontimouuy tpmprhtod and used the waters of sald river
to the mumem of their ditch; claiming the right mo %o do
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adversely to all the world; but the ocourt also found that price
t0 a year or so before the commencement of the action such die
version and use on the part of the plaintiffs, even though thus
claimed to have been done ldverloly; had never interfered with the
use which the defendant during the same time was making of sald
waters, and that with the exception of the aforesaid brief time
before the commencement of the action there had at all other
times been suffioient water flawing in the river to supply the
wants and demands of all of the parties to the action. In desle
ing with that situation this court (p, 192) saidj} "In the face
of such facts as thuo; how can we be expected to hold that u
against the owners of the Santiago Rnhho the phmtu‘fl have
established any proao;iptha right? In order to establsh a
right ¥y preseription, the acts by which 4t is sought to estab-
1ish 1% must operate as an invasion of the rightiof the party
against whom it 1s set up., The enjoyment relied upon mist be
of .such a ohéradter as to afford ground for an <otion by the -
other party. Thiz is thoroughly settled. Now it is very
clear that while there was sufficient water ﬂ.o'llng in the river
to snpply the want s and demands of all the parties, its use by

ons could not be an invasion of any right of any others and as

the court below found, as a fact, that wntil within a year or two
prior to the commencement of the notion; there wawm snfnci@nﬁ
wvater flowing in the river to supply the wants and demsnds of

all the pcrttol; it is plain that the plaintirfs cs gainst the
owners of the Santlago Rancho have acquired mo right by preseripe
tion.” The next case to which.we would refer is that of Faulimer
Ve Ronam, 104 Cal, 14‘7, vherein { without stating the faots of
the case) we find that the dootrine above snnounsed was exproaaly
approved, the trial court having fomd that during the peried
claimed to have given rise to the presoription there had been
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sufficient water in the stream for the uses of all of the parties to the a?tipn
and that, Sherefore, there had been no such invasion of the rights of one which
gould form the bnu of a mnortpt!.vo right in the other, In the quite recent
case of Fabat Ve rmm, 190 Cal, 128, the doctrine above quoted from Anaheim:
Vater Co, ot al., Ve !ropl.o water Uo. supra, was again spproved, the cours
saying thlt tho use by the sdverse olaimant "was not hostile unless thero was an
astual o‘.luh 'botwm the rtghu of the respeotive owners, VWhile there was sufe
fiedent nim.' nntns dmln the stream to supply the wants of all parties, u-
use by one ul not an mnai.on of the rs.ghtl of the othor." It is also true,
as ateed in tho conoiuding paragraph of Pabst v. Finmand, supra, that "the
onmiu or -3 mre t!.purm right'. can never be hostile to the land below.
Where, houver, the use is under such oi.rmatnnoe- as to be adverse and under
& olaim of right aqnertod agunlt lower riparien owners it may ripen into pre-
seriptive w-.:.o.“ For the most resent statement of this principle see Soott
ve Fruit erm 8upp1: oompany, 202 Oal, 475 where the seme principle is
lmmehtod. It 48 contended by the apponlntn and intervenors herein, howe
ever, that tho roregomg several cases and the principles decided therein
have mo appnoution to tha oontontlona of the rospective parties in the 1ne
stant ‘case, for the reason thnt each and all of these cases relate to the
respective r!.ghtl rl.pnrhn mers in tho several streams to whi ch they rorer.
and that uid right- differ oaamuam from those which are asserted
by the re-poeuvo partiol in the i.nltmt case, It is true that
as 'botucn oontuttng riparian om ers, and ever as between ri-
parian mrl and upper appropriators, the righta of each to the

mortton to which each im entitled in the waters of the paruo-

ular lh'ul d.i.ftu' mtoﬂnny from the rights which the pu't'.!.ol
to this utton assert or dmy But aonceding this to be true,
the li.lmupttan of the lpponmtl herein consists in empRazing
Ahese dmu-mu and in hlhg sight of theuniformity of ppnon-

 tion of tb pinmlu upon which presoription rests and

m.h, a8 'i have lm; requires both in the cases olted amd in
the uu lt m. the prosence of an mdverse usc ms the essential
balil of 18 ultrthn It 4s for this reasen that the prinoiple
mmm in the rmgoug cases has dirdet application
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to the situa4 on presented in the case at bar. The oity of
- §an Diego by virtue of that prior and preferential »ight which
1t derived from the pusblo " to the use of all of the waters
o the San lﬁego river necessary to supply the domesti ¢ -ants
of the inhabitants of said publo, to irrigate the lands there=
of and for other mmicipal purposes within the gmni limits
of said pueblo,” has never thus far in its history possessed |
med 1s not now asserting any right of action to prevent the 8
actual diversion of any quantity of the waters along the upper
reaches of the San Diego river or its Mbumioi; whothél" |
undertaken by the defendants and mtervum- herein or their
predesessors, or any other persons whatever, whish has not at any
particular time interfered with such exercise of its aforesald
rights in the waters of said river as from time %o time in the
course of its hrowth and history as a mmicipality it became
possessed of, The right of said étty ¥as thus always "meertain
and gonjectural,” depending upon the particular needs of the oity
or its inhabitants at each partioulmr stage in its development
as a mmicipality, and it would be the height of unreason to hold
that the pueblo in its primitive begimnings snd the oity in the
infaney of its corporate 1ife should have besn bound to be contine
ually taking arms against usewss of the upper ntorl of the stream
to an extent which constituted no interference with its munt
use or right to use such waters at the time of subh uvmlono
It follows that for this reason also mo right by preseription
exiats or has ever existed in favor of these defendants and ine
tervmu, or either or any of thn, gd.iins out of their asserts
o¢ adverse use of the waters of the San Dlego river, The oity is
not in this sction asserting a present right to any sush remody,
m, on the contrary,and in the :-mparmmnuopmu,
"the subjest of the action is the uubn-h-n& of the mulw
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of Mt and not the qunnti.ty of water to bo taken," It thus
appears that the present utlon 1.- not in n'q' sense remedial
but is p'nnly doohmﬁm tn 1ts natnro and in the relief th:l.oh,
in 8o tu' a6 tho pw.nezrr 18 ommod, is sought thereby,
| Ptnally, and with direct reference to the defemse of pre-

: lor!.ptton, it my be -tuted as a genoml rule that no invasion
| of thq ri_.g_htq of prOpert'y which are held by a publie or mnici-
‘pal oorporation ' in perpetual trust for public uses can be held

n&fiéihﬁt to furnish the basis of ‘a 'd'ofendo' based solely upon
pregerirtion, The' caaea tuJ.:I.y supporting this general prinoipal
have alroady bm o!.ted, ‘but r!.ll be further referred to in cone

- sidering the subjoota o1 laches and estOppol, to which we shall

now a.ddreaa ourselves, _ |

[ 8 :I.th rospeot to the defcnue of laches whiéh 'the defendaints
and intormorl present and m-go, 1ittle need be aud, since
what hu m lnnodhtoly heretofore been stated mlly applies to

' lueh ﬂofonlo. The oity of San Mego and it officials sould not
" in resson be charged with laches in the assertion of something

with respect to which mo right of assertion existed and with re-

' #pect to which no adverse invasion has thus gar occurred. There

would seem to be another and all sufficient reason why the dee
fense of presoription and of lashes ought mot to be available to
the defendant as against the plaintiff in the present motion,

The right which the Pueblo of San Diego and the plaintiff
hereiny as its suscessors aoquirdd in the waters of the San Diego
' r!.mby 'drtue of the w'.'oblo foundation was essentially a publie

ﬂght hnd, to upl.oy ‘the hmngo of the findings of the trial

3 uurt, Pwas - right and the distridution of such waters by the

puedblo mhhoritlol was & trust oreated 5 dmposed and recognized by

' 'mim.ommum-ortmmgduummtn flew
'x:lbi.ﬂ of Ionnu In ‘the cmse of Cuyamaca Water Co, v, Superier
‘ ,‘dmtg m, thu court ldophd the hngum upon this ubjcut
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tn Iux v, Hagsin, supra, wherein it was stated that "the ogcupanbs
of lands within the otty; the pueblots m_oouor;'uo beneficiaries
only to the extent that they are cnttthd to the nu" of l'inh vatex '
and at such times as acocords with the laws roguhung th publis and
minicipal Trust.” In the case of Vernon Irrigation oo., ve Los
Angeles, supra, it was stated with spesial reference to the r!.ahtl
to the waters of the Los Angeles river which the eity had derived
from the Pusblo of Los Angeles that "the waters of all bivers were,
under the Spanish and llexicnn rn:l.o; publie property for the use of
the inhabitanta,” If this bde tm; it follows negossarily that the
public right apnd public trust which the pnobld and its mauaw_;
the city of San Diogo; had in these waters.in no respect differed
from those other publiec rights and properties which the #nte and
its various subdivisions and agenciles possess and ndnm;tcr';_ nu!
it has been uniformly held that such publiorights cannot de lost
nor the publiec trust as to their administration am’l exercise 'be
destroyed either by advorso possession or by laches or other ms-
ligence on the part of the agents of the state ormi_ciputty who
may from time to time be invested with the duty of their pm.mn
and administration, ( People v, Korber, 162 Cal. '?81-'?38 and on.l
cited,) The case of Ames v, City of San Diogﬁ, 101 0:1. 300-392, -m,
when carefully exaninod, be found to fully uphold this view. Ve are;
therefors, of the opinion that for the above additional reason the
defenses of proescription and hohu urged by the dhtﬂtﬂbl lﬂ
i ntervenors herein cmot be upholﬂ. '

The dofense of estoppel, honvar, mtc uph an ontiﬂlr
different foundation in bvoth law and fact from thnt \lﬂu’lﬂl. the
foregoing two defenses, The defense of eatoppel mtl \tpep the doge
trine that a right conseded for the purpose of wich defenss t6
cxhtinnpnrty, he mamumwdbmmmmmm
to the httor 8 injuwry besause of She cxumlu mn!ar umu

!

'fl-oﬁl and nonﬂiti.m ihioh vmﬂ.d rcndor tt: aalortion inequitable,

The qm-uon a0 to tho appnuuon of thia well defined legal prope
o.him as bohoax_:_ the pn:!sm_ to an tqtl.qn in the nature of
thingq dopoudlupon the t@ta of éach partigular case, Whether the
,rapt;:;-. o.f, this _particular case njo such as to pomit_ the application
orthiu t.!odi:iﬂ:.‘lo to the phintl.tt in its ocapacity as a mmicipal

oorporauon and with romot to tha htter 8 "prior and proterontul

right to the utora of the San Diego river" as above dofined, is the
p:-ablm to which we mst ﬂnauy devote our attention. The essen-
am facts asg dpvo:l.oyed in the evidenoe aduged hereing baaring upon

~ this probhn, are mt, with oortai.n exceptions to be moted, the sub-
Joct of nltorinl dzmto. !I.'uo or!.g!.nnl. derondanta in this action

vere Uummca Water Uompany, n oopartnorahip, and sertain parties

nlhgod to be uurv!.ving members or the 105.1 rapreaentat:ivol of

certain daaenaed monharu thoroot; also Cuyamaca Water Company, a
corporati.on, whioh does not uem to have much to do with the case.
m oﬁdmaa in tho casey stated as @ noisely as poas.tblo, discloses
t{nt in the year 1885 the Bgn Diego Flume Company was organized for

- tho parpose of developing the water supply along the upper regches

of the San Dlego river and its tributaties which had theretofore
ﬁm mdovolbped and largely mled; with & view to oonserving amd
ﬁtiliﬁ; : tho same upon i:ho region lying between the ocity of San
D:lego and bho mmtulnn s wherein that stream and its tributaries
had their smoo, anl the lands of which region prior to said tilo,
being M-—nﬂl, had b«n but thinly populated and little used., In

~the course of this development and during the mext few years the

San. ]logo Flume Company expended hrgo sums of money, estimated

by the trial court ‘nnw been in exdess of o ne millton dollars

in tho mltion of dm. dtmton worh, pumping p‘untl, ditehes
lnd ﬂun for the dihrum and distribution of sald waters to an

extent hu-ohurtor to be Ittteﬂ. The Cuyemsesa Vater Om, a coparte

mmup,_ ere long susceeded to the rights snmd property of the San
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Viego Flume Company emd during the intervening years between 1889
and the date of the imstitution of this action has augmented the
expenditures, contined and exundod the nctivitln and administered
the resources thms derived from its predomnor, w!.th the romltlnt
effact that ':lthin tho wide region reached and bonetited by tho
azomul.d dmlop-ant and dintribution of the waters of u!.d rlvor,
to the extent haroattor to bve noted, an extensive produntivtty has
‘been at.tained; erchards, vineyards, farms and homes have boen |
oreated, and citles and towns have been olto.‘bnshod, such as th.
city of La le-a, the olty of Lemon Grove, tha eity d.' El Oajon,
other graumg communities oontuning as a whole amu thmmnnd
inhabitants and oonatitut!.ns prosperous centers of civis end
gommmnity life, and all of whiuh have dm'ing all tho yom of
their oreation and growth received their water supply from tha
waters of said river as thms developed and distributed by or
through the Cuyamaca Water Company « | Of recent years certain
irrigation districts have been fomd and are bo!.ng o;nra%ed
within said rngion andl one of these, to-'it:, the La Mesa, Imn .‘
Grove and §nr1ng Valley Irrig;tion Dhtrlot, has recently um-p
ed an option tpen, if not agtunlly acquired, all of tho rightl
and propertios of the Cuyamaca wntor Company, and haa thus be-
come the prinolpal party in ingerest in the evont\mnty or thn
present action, in 80 far as the defendanta and 1ntorvenon m
concemed , The legal foundation of the San m.ego num cm
and alecof 1ts sucecessor, the Cuyumaca Water Uompnny, relm :
originally in gertain © rmel apppopriations lnum 3.:1 due :
gourse of the laws pomibtins the aame llong thn m of llh!_
river md its tri.but.artu, and to an mmmt in th. WM Uf
water claimd to be as henmfm Ihteﬁu In ml Of M.
appmrhttm umm qmtitiu of ll!.d Mm m Nln dtﬁ -
verted and um&mdﬂ, to an umnt -ho browm h N dﬁ-
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ignated, Xt would ssom also that certgln of the defendants put
forth comm claims of right herein, depending upon their 2llege
od marlh.tp of oortam hndl riparian to ssid stresm, During
all of the mnor years ‘of the activities of the San Diego
Flulo Compeny and of ‘the Gnmu Water Company in the appro-
prhtion to tha extent thereof of the waters of said river and
n'.lso or ‘the divorllon and d!.atribut!.on thereof to the volume
and extent thoraor J md during all oi' the earlier years of the
aotﬂmont, devoloment and growth of the reglon end of the sever-
al oa-porate oomuniti.oa therein as a direct result of the applie
sation of said waters to sald othenno semi-arid rog:lon, the
eity of Ban 8icgo rogu-dod qniasoently, and in fact it may be said
cppminaly, the foregoing dovol.opmnt of its "back oountry through
the aforesaid appmpriat:lon, diversion and use of the waters of the
Sin'Diogo Rs.ver. It had evory reason so to do and 11: lmd RO reason
to do obheruiao, since its own advancmnt, px-ogrona and p rosperi-
ty in bpth business and population’ were being greatly enhanced
thai-cby; end since also its owmn actual uses of the waters of said
riv_er_ wez_:'é being in no wise diminished or impaired., It is tm,
as averred Ly the defendants and intervenors herein snd as found by
the trial court; that the city of San Diego on various oscasions in
its nmiolpll hlltory end through its successive legislitive bodies
has granted sertain r:l.ghta and pri.vuosu «0 private persons snd
sorporations to develop water by wells snd works of vurdious kiuls
within the lmits of the former pusblo hndi; and has even oontracte
ed to'pin'e'hin such works when oonatrusted and such water when
dowlopod for the use and benefit of the inhabitents of said city}
but 4t s also. tm, as found by the trial court, that mone of these
arrangements was made w!_.th any predecessor of the defendants ¢ ine
tervenors herein so as to entitle the latter to olaim that aots and
offorts on the part of the oity to have develaped its om water
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supply within 1ts 1imits and for the use of itsihabitants amounted

to such an admission of the validi.ty of the appmyrhttou end uses

which the defendants snd intervenors were unﬂm-k:mg upon the wp-
per reaches of the San Diego river as would opoubo ‘o omti tute
an entoppal. The essential olmta of an uto;;pal, em as botwnn
private persons, were thms far, and up to at least ‘the year 1914, |
entirely lack!.ng '.l'ho defendants and their prodooenaoru, the San
Diego Fiume Oompa.ny, in entering wpon and weloeuﬂ.ng thlh' plans
for the appropriation and d:.version of the waters along th. upper
reaches of the San Diego river m its hr:l.hntnr:l.u oumot hy olaim
to having been misled as to their rights as amatter d' law to thuas
appropriate snd use the waters of sald river, since 'bhoy mist be
‘held to have known, both as a matter of fact and eas a matter of hr,
of the exlstence in the ocity of San Diego of the aforesaid prior
and preferential right of the oity to such waters and to the asser-
tion thereof whonover the sxpanding needs of the City or !.fs inhab-
itante required such asse-tion, With respect o the k nowledge
which the predecessor of the defendants smd appellants hereineeand
by which knowledge they are bound«-had upon this aﬁbjbeﬁ as .o. mate
ter of fact, the evidencs in this cas @ gufficiently shows that the
3an Diege Flum e Companys from the date of itso rganuation and first
appropriations of the waters of the San Diego river, was mlly Lt
formed as 0 the prior and paramownt riht 01' the city of Bm Diego
to the use of the waters of the San Diogo rimg. and that um the
advice of its attomm it caused to be morted in u- contracts
with consumers expreas provisions protecting i;k,u to its sald com=
sumery, against the aum!.on of such right by nld olﬁy; at an
early a date as the year 1990, when eortun litl.gnti.on Iu Anstitue
ted againet the San Dlego Plume Jompany by or m 'bohll:l' of ih W
smers to enjoin sald company from mren-tng tho eity or aln mcsq
pursuant to its said right in the matter of thc um m).y tn-
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fui.d river 'bhon 'botn,g tﬁi'niuhéd ﬁo atiid city; fho Blh Diego ¥lume
Oomplnr ozproaaly pludcd in its mwor the existence of the parae
w r!.ghb of sald oi.t:r and tho tom of its said consumers' gone
tmoba 1nurtod in rocopition ther-eur. The evidenoa further dig-
cluan that at mionu times during the decade or more of controe
verly pmoding the i.notitution of the present action the Cuyemaca

Wator Uomuan'y, a ao-partmerablp, through ita most active and aggres-

_li.vo momhor, Mr, Fletohq was fully advised from time to time ag

to the ‘existence of the aforesaid prior and paramount claim of right
on tho part of sa:!.d olty, The fmdinga of the trial court based
.\tpon the foregoing state of the record herein are full and aupl.e
and are as followa! ‘
"It s mot timue thet the plaintiff has been guilty &f
any oareleamu or any oulpable nogligenca resulting in |
~ the dotandanta, or any of them, being nisled as to the s-ate
- of the plaintiff's title as set forth in $ts amended com-
pldnt, Hctther ie 4t true that the defendants were at ell
tmea lmomnt, or were at ahy time ignorant of the claim
of the plaintiff to the prior and peramount right © the
- use of the vwater of the -Sln Diego river, Bogther 1s 1t trus
that the defendants had no convenient or ready means of age
quiring imowledge r-speoting the prior and parsmount right
of ?:ho_ plaintiff in and to the wgters of the San Diego rivor;
~ buty on the vontrary, it is true that the defendants end
| ﬁmh prédeoonora in mtéi'ont at all times had convenient
_and ready means of noquiringhmuge respecting sush right,
and at 11 timws Imew of pnnmgr'- claim to sush right.
It 1s mot true that such adts, omissdons and deolarations

~ ©of the plaintiff as are herein found to have been porformd;

wero said or dome tirough frawd, and it is not true that
any aot or omission or deolaration of the plaintiff constie-
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tuted a fraud upon the defendants or any of the, md it is
not true that any act or omission o declaration herein found
to have been done or declared by the plaintiff has injured the
defendents or any of them, or justified the defendants or any
of them in believing that the plaintiff did not own or oclaim
to own an estate in the waters of the San Diego river as
alleged in said amended complaint; neither is it true that the
defendants nor any of them relying or asting upon eny belief
fraudulently induced by the plaintiff have expended any mmn ey
in the development of the waters of the San Diego river, Neither
is it true that the defendants nor any of them, or their prede-
cessors in interest, relying or acting upon the belief thst
The City of San Diego did not own the prior and paramount
right to the use of the waters of the San biogo river, expended
large or any sums of money in developing said waters and age
quiring an estate therein,”

That said dsfendants and appellants, as a matter of law,
must be held to have had knowledgs of the existende in the oity o
San Diego of its prior and preferential rights in and to varying
amounts of water of the San Diego river, assoxrding to its expanding
needs, may be said to rest not only upon the general moposition
that all persons are held to a knowledge or the law, but may be said
to also rest upon the faoct that this court from a date as early as the
decision of the case of Hart v, Burnett, supra, and at intervals dure
ing the &m intervening yesrs between that early time and the institution
of the present mction was engaged in uniformly upholding tis yprior
and preferential right of cities founded upona yrdum puedblo exisg~
tence to the waters of such streams as flowed thrmgh them, The mm

the oity of San Diego as a matter of lﬂo In tho ncht M‘ m
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foregoing findings of the tria:l court with respect to the knowledge
of the aforesaid rights of the city of San Diego, which these appel-
lants are held to have possessed as a matter of fact, and by which
knowledge they must also be held to be bound as a matter of law, and
in the 1light of the further fast of the total absence from this record
of any showing on their part thnt whatever aote of diversion and use
of the waters of the San Diego river they or their predecessors there-
in have thus far engaged in have in any depree constituted an inva-
sion of the vested rights of said ¢ity in and to the waters of said
river, the following cases are instructive. The first of these is the
t;ua of Anaheim Water Company v, Semi-Tropic Water Company, supra, to
which reference has been made with relation to rights to be gained |
by prescription, and wherein also the subject of estoppel is consider-
ed, the court saying: "with respect to the eatoppel, relied on by
the plaintiffs, it is sufficient to say that, as the findings of the
sourt below show that there was sufficient water flowing in the river
in 1867 and for nearly twenty years thereafter to supply the wants
and demands of the owners of each of tie ranches bordering on the
stream, the owners of the Santiago Rancho were neither called upon to
object to the diversion and appropriation by the predecessors of the
plaintiffs, nor had they any right to object thereto., ¥No right of
theirs was interfered with; nor does it appear that there was
any mu, misrepresentation or congealment of any kind prace-
tised upOn the predecessors of the plaintifes by the owners of
the Rlneho Bpntiago. ~ In gertain cases, hereinafter to be noted,
and also in the case Just oited. we have had occasion to quote with

approval what was held in the case of Biddle Boggs v. Merced Mining

Go, 14 Cal. 368: "There must be scme degree of turpitude in the son-
duct of a party befare a court of equity will estop him from the ase
urnm of his title~ the effect of the estoppel being to forfeit his
mpom and transfer its enjoyment to another,” It is to de noted
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in this immediate connection that the olaim o estoppel whioh the
upper appropriator of the waters of a stream WIk.l to assert
against a lower claimant thereto, based upon the imtor'a acquies~
eence, muat be founded not upon the amplitude of 'tho former's oldm
as set forth in his recorded appropriation of such ntorl, nor b'y
the carrying capacity of his ditches or flumes, but upon the astual
diversion and use of said wotorn and only to the extent thereof,
(Pabst v, Finmand, 190 Cal, 124,133; Haight v, Constanich, 184 Cal,
426; Northern Calif, P. Co. v, Flood, 186 Cal, 501,) We understand
the foregoing authorities to state the settled law as deoclared in
this state touching this subject, notuthlt.andins the array of
authorities presented by the apoollontl and 1n€m¢nors hofoin from
other jurildiotiona apparently laying down a different ruli.

Even, however, if it were to be conceded that a ﬂgt based
upon estoppel could arise by virtue of mere loquiOIcohco in its
assertion as between private persons, we are satisfied that no
such claim of right could come into being as against a mhnioipll
corporation, founded upon its mere uquiouonoo or thnt of 1“
officials in the diversion by any numbdr of upper nppronriatorl.
or even of upper riparian owners of the waters of a ltroom, to the
use of the waters of which such public or municipal corporation
was entitled as a portion of its pudblic r:lghtl and propertl.n
held in perpetual trust for publiec uss, The gonora:l. rulo upon
this subject is stated in Vol, 10 Cal, .'hu'il. Pe. 650 and cages
cited, as well as certain limited mopuona to the rules 'Ih.
defendants and intervenors, nppolhnu herein, hnn roron-od Ill i
to no case wherein the mere passive coquium cf n publ“
corporation or its offioials in the invasion of its ﬂmn
property, however long continued, has been held to omto as la

estoppel against its assertion of those rights, !m have, ho'- "

ever, called our attention to certain cases mch are mhu
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to conatitute exceptions to the operation of the general rule,
and to which we shall presently refer, It is sufficient at this
point in the discussion to state that in so far as, prior to the
year 1914, the plaintiff herein may have passively acquiesced in
the acts of the defendants and intervenors in the divers on and
use of the upper waters of the San Diego river no estoppel in |
Rals can be predicated thereon to any extent whatever in favor
of the defendants and intervenors herein for the several reasons
above set forth, The cases above referred to are City af Los
Angeles v, Cohn, 101 Cal, 373, wherein the prineiple of
estoppel in pais was given appl'ioation to an action brought by
the City of Los Angeles to recover pououion of a small traot.
of land lying at the intersection of Spring and Mal n streets in
said city, and which was claimed by it to be & part of & public
street, That, however, as the court stated in its deoision,
was an exoceptional case from the fact not only that the defend-
ants had been in possession of the property in question adversely
and uoluoivoly for almost forty years, during which time they
had erected substantial buildings thereon, but that the city
through its officers had affirmatively and at the time of the
erection of such lmnc_ungn misled the defendants into the belief
that the city laid no oclaim to the premises in question, and
that acting upon such bono; and assurance the defendants had
orootod their ltmoturn- upon the property and occupied the same
undisturbed for many years, This case bears no similitude to
the case at bar, COounsel also direct our attention to the case
of Ames v, City of San Diego, 101 cal. 390; but a reading of that
case discloses that a clear distinotion was drawn therein be-
ﬁoon the two classes of pueblo lands which the city of San

~Diego holds in succession from the former pueblo, namely, those

hold in trust for a lp'uitio public use, such as a park, which
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cannot be alienated and the title to which cannot be lost by
adverse possession; and those lands, such as house lots, which
the city, as successor to the pueblo, held, and whish might be
alienated by it, and which it was held, for that reason, might be
lost by adverse possession, There is no comfort for tis defend-
ants herein in the decision of this court in that case, Coun~
sel for the defendants and intervenors further insist that unier
the Spanish and Mexican lawas pueblo lands might dbe loat by pre-
scription, It is needleas to follow this argument or the smthore
ities cited therein further than to state that the United States
in taking over the territory known as Alta California under the
treaty of CGuadalupe~-Hidslgo, agreeing therein to recognigze the
existence and protect the ownership of certain land titles within
sald territory, did not also take over md agree to adopt the
statutes of limitation of either Spain or Mexico as applicable
to lands or waters dsvotad to a public usge,

It gay be well, in addition to what has been heretefare
stated, to deal, with somewhat more of particularity, with the
events transpiring between the years 1914 and the date of the
ingstitution of the present action inclusive, in so far as these
affected the relations and respective rights and claims of the
original parties to this mction in and to the use of the waters
of San Diego river, The record herein discloses that in the
garly part of the year 1914 the city attorney o the oity
San Diago, acting in cbedience to a resolution thoutorcro._ adopte
ed by the common council thereof requesting him to make an ine
vestigation of the rights of the city in and to the waters of the
San Diego river and submit an opin!.on‘fhuoon, presented ’to that
body & formal report upon that subjest, going with much of desail

into the history of the pueblo foundation, and oiting and qmun.

at length from the decisions of the state and federal oourts
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touching the nature and extent of the water rights of pueblos
in and to the waters of streams passing through them, and malking
particular application of these decisions to the nature and ex~
tent of the water rights of the pueblo and oity of San Diego in amd
to the waters of the San Diego river, This opinion_wu publish-
ed in pamphlet form at or shortly after the date of its presenta-
tion, and was admittedly brought to the attention of both the de-
fendants and intervenors herein about that time, It would seem
to follow of necessity that if the asserted rights of the defend-
ants and intervenors to whatever extent, if any, we may find them
tec have been assertable, had not up to that time ripened into
rights resting in the doctrine of estoppel, no later assertion
of these rights and no later acts in the way of a further appfopri-
ation or diversion of said waters could be made the basis for a
¢laim of right which did not then exist, unless these could be
held to find their support in some very definite withdrawal of
the claim of the city to that prior and preferential right to
the use of such waters which was thus definitely set forth by
the foregoing report the oity attorney made in the month of Jamuary,
1914, and then or shortly thereafter brought to the notice and

knowledge of the defendants and intervenors herein, In the year

1917, however, the city of San Diego took a very definite step in
the direction of mnking available to itself certain of the waters
of the San Diego river not as yet conserved or appropriated to any
beneficial use. In that year a bill was introduced in the United
States congress at the instance of the city of San Diego, pure
porting by its title "to grant rights of way over government lamds
for reaservoir purposes for the conseérvation and storage of water

%o be used by the olty of San Diego, California, and adjacent com-

munities.” The text of the measure thus presented in congress had
reference to a proposed reservoir to be constructed along the
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upper reaches of the San Diego river and upon lands whioch rémd
a portion of an Indian reservation, the title to which was in the
United States. While this measure was pending before certain
committees of congress during that and the following year the
passage thox;oor was strenuously oppo'ud by certain roprountaunl
of the defendants and intervencrs herein, their contention being
that the grant of such reservoir rights, wi th the resultant con-
struction of the proposed reservoir, would constitute a serious
interference with the already vested rights of the defendants and
intervenors to thé beneficial use of the waters of the San Diego
river. In furtherance of the urge of these opponents and in an
itfort to so far limit the scope and purpose of said grant and
| the exercise of whatever reservoir rights and uses were to be as-
serted thereunder, it was aought_ to have the city of San Diego,
through its officials then in charge of its munieipsl affairs,
adopt certain resclutions disclaiming any intent on the part of
sald city to interfere with the uses then being made of the waters
of the San Diego river by the defendants and intervenors herein,
and in pursuance thereof mtlin resolutions were adopted by the
then governing body of said city touching this subjeet. A con+
siderable portion of the noc;rd consists of details of this pro-
ceeding in congress and there is considerable disoussion in the
brief of counsel with respect to the attitude thus taken by tho'
city of San Diego with relation thereto, It would seem, however,
that the trisl court fully set forth end adequately and correstly
considered and troated this entire episode in its findings of faoh
herein, and that with particular reference to the resolutions
adoptodbythosomucbodrof musyotmmmumrd-
erence to the aforesald cantrovmy sorrectly stated therein that
"It 1s not true that by saild resolutions, or by any reselusion,

or aet of said cemmon council, the plaintiff herein, acting by or
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through its legislative body, has expressly or impliedly admitted
the ownership by the defendants, or any of the, of the right to
use and develop the waters or any of the waters of the San Diego
river prior, superior or paramount to the rights of the plaintifr,”
With respect to the action of the congress of the United States as
to the form and scope of said proposed legislation, in view of the
developed opposition of the defendants and intervenora herein to
the passage thereof, the trial court found that: "It is not true
that the mbne Lands Committee of Congress, or any otler congres-
sional body, or any member of oongress, upon reseiving or noting
the protest of defendants, or any of them, or of any city or com-
munity served by Cuyamaca Water Company, or for any other reason,
refused to adopt said proposed bill or house resolution unless
or excepting this plel ntiff admitted either expressly or impliedly
an ownership and estate of these defendants, or eny of them, in or
to the waters or the use of the waters of the San Diego river. On
the contrary, it is true that the congress of the United States
and the Public¢ Lands Committee of the senate and the house of
representatives, and each of them, and the members thereof, ex-
plieitly and unequivosally set forth in said bill, and insisted
in petting forth in said bill, a provision declaring that nothing
therein contained should be construed as affegsting or intending
to affect, or in any way to interfere with, the laws of the state
of California relating to the control, appropriation, use or dis-
tribution of water used in irrigation or for municipal or other
uses, or any vested rights asguired therein, and that the sesretary
of the interior and the oity of San Diego in carrying out the
Mim of said act should proceed in conformity with the laws
of sald state of Oalifornis." The foregoing findings of the trial
¢ourt based, as they are, on much probative evidense which fully
supports them would seem to set at rest the question as to whether
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the plaintiff had lost, by its affirmative action or by way of es~
toppel, whatever rights we have found 1t to bo. possessed of prior
to the year 1914, to the assertion of its paramount use whenever
required of the waters of the San Diego river, There 1a, however,
the further finding of the trial court already adverted to, whish
would seem to be conclusive as to the existence of any rlght' whate
ever resting in estoppel on the part of the defendants and inter~
venors herein to a superior right to that of the plaintiff in the
use of the waters of the Sgn Diego river, and which we deem 1t ipt
to requote, as follows: "It is not true that the plaintiff has
been guilty of any carelessness or any culpable negligence result-
ing in the defendants, or any of thesm, being misled as to the atate
‘of the plaintiff's title as set forth in its emended c.mhint. |
Neither is it true that the defendants were at all times ignorant,
or were at any time ignorant, of the claim of the plaintiff to the
prior and paramount rigkt %o the use of the water of the San Diego
river, Neither ias it true that the defendants had no convenient
or ready means of acquiring lmowledge respecting the prior and
paramount right of the plaintiff in and to the waters of the

San Diego river, but, on the contrary, it is true th;t_ ‘the defend-
ants and their predecessors in interest at all times had conven~
ient and ready means of acquiring knowledge respecting such right,
and at all times lmew of plaintiffts claim to such right, It 1s
not true that such acts, omissions and declarations of tho phin-
tiff as are herein found to have been performed, were said or
done through fraud, and it is not true that any aet or omission ._
or declaration of the plaintiff constituted a fraud upon the de~
fendants or any of them, and it is not true that any act or
cmission or declaration herein found to have been done or de~
clared by the plaintiff hu injured the d.ttndlnh, or any Of
them, or justified the defendants, or any of them, m boum
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that the plaintiff did not own or claim to om an estate in the
waters of the San Diogo rivor (1] -J.logod 1n scid amended come-
plaint; neither is it true that the defendants nor any of them
relying or acting upon any belief fraudulently induced by the
plaintiff have expended any money in the development of the wat~
ers of the San Diego river, Neither is it true that the defend-
ants, nor any of them, or their predecessors in interest, relying
or acting upon the belief that the city of San Diego did not own
the prior and parmoimt right to the use of the waters of the
San Diego river, expended large or any mims of money in develop~
ing sald waters eand aoquiring an estate therein,"

When we oome to consider the essential anl elementary basis
of the dootrine and plea of estoppel in the light of the romgoiﬁg
facts and findings of the trisl court the conclusion would seem to _
be inevitsble that the elements. of estoppel are entirely lacking
in this cage, These elements .or estoppel are all embraced in
the definition thereof found in subdvision 3 of section 1962
of the Code of Civil Prosedure, which reads ss follows: "Thenever
a party has, by his own declaration, act or omission, intention-
ally and deliberately led another to believe a particular thing
true, and to act ﬁpdn such belief, he cannot, in any litigation
arimng out of such deolaration, act or omission, be permitted
to tn-uy it." This court has frequently been called upon
to lntnprot and apply the foregoing provision of the Code, It
:l.l»_nu.n_nry to olte but two of the most regent cases in whigh
it has done so, One of these is Nercantile Trust Co, v. Sunset
oto. Co, 176 Oal, m,cn, wherein this court said, "It is

of the essence of an @fifeppel .uual that the party asserting
mohoﬂoml. nmum only hnvoban lgnomt of the ¢true

unu of the facts, but that he should have relied upon the repe
ulmuon or uhtuton of the adverse party. " The other case
48 that of Btlni.ford \ m. 181 0.1. 3ve, m. wherein it
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was sald with reference to the facts of that case. "Th.;'o e
an absence of the essential elements of estoppel, namely, false |
statements or concealments, or conduct amounting to false state-
ments or concealments, with reference to the boundary made by one
having knowledge, actual or virtual, € the faocts, to one ignor-
ant of the truth, with the intention, resulting in consummation,
that he should act upon luﬁh false statements or concefments, or
equivalent conduct,”

In the presence of the foregoing findings of fact as madse by
the trial court, and in the light of the indispensable elements
as thus stated by this court essential to be proven in order to
the formation of a basis for the defense o estoppel, it is as
difficult to understand as it is impossible to uphold the further
findings and conclusions of the trial court to the effect that
the defendants and intervenors afe eantitled to the benefit of
their plea of estoppel to the extent of their di;roruon and use
of the waters of the San Diego river in the amount of twenty-seven
cubic feet per second, or in any other amount, and that as against
such right resting solely in such use the city of San |
Diego is estopped to assert its prior and paméunt- right to the
use of the waters of the San Diego river. That this conclusion
may be fraught with certain dhtur‘bing oonlequoxic“.' lfticting
chiefly the intervenors herein, and which have been insistently
ané even passionately urged by thelr counsel in the preaoﬁhtim
of this prolonged controversy, can be held to furnish no reason
for a doprinl of the plaintiff herein of its anoionc. prur and
paramount right to the use of the waters or the Bln mm um
as defined by this court upon the fomer hearing, If 1% be MO,
as the trial court expressly found 1t to be, mt the s-n m.so
Flume Company end its successor, the Onnuu Water Bmy. ‘
entered upon and prmcuud their plan ror tho dtmlim c thl
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waters of the San Diegoe river with full knowledge as a matter of
law, and also with full means of knowledge as a matter of fact,

as to the o:utonoo of the prior and paramount ri.ght of the plain-

t1ff as the auounor of the pueblo to the use of the waters of

the San Diego river, as sugh right is set forth and defined in -
oth' former opinion, and if 11:' be further true, as it must be can~
oodod to be, that the intervenors are entitled to assert and in-
ult upon no Mthar rights or equities in respect to the use of
said uters than those which were possessed by thelr predecessor in
interest, the Cuyamaca Water Company, we are unable to perceive
wpon whgt prineiqug of equitable application the public trnst in
which the 'c;ﬁy' of 8@# Diego holds its prior and parmount right

' to the use of the waters of said river to the full extent which

the needs of the expanding city from time to time require, is to
be subverted ror the simple and only reason that other persons or
othur cmunltiel nlong the upper reaches of the river, with full

,!mwlodge of the aforesaid prior and paramount righta of the plain-
‘ b:l.tt, may have nndartakcn, at & conslderable expenditure of money,

to uko a bmoﬁcul and profitable use of such waters,
| m onlr rmi.ning question for our determination upon these
appoalp relates to that portion of the judgment of the trial court

.-hwozn it WI‘PW‘M to enjoin the defendants and intervenors
,rre- tho dolng of urtun constructive work in connestion with
o '_thou' omm-tton snd diversion of the waters of the San Diego
_ ;_' river oxupt in mmmm to the prior and paramount rights
f__;o: the plaintiff therein, and also purporting to restrain the
-. mmtl and utmmm from the assertion of any oclaims of
:_' rlght a- tﬁh h Ql' %0 thl waters of the San Diego river except

subord ':';'___._'ttm to the mumm rights of the plaintiff therein,
#ave and exeept _f‘&b m mt- and to tho extent in said




scope and issues of the instant action, This, as we have seen, - | '
deglaratory judgment above set forth, and that the judgment

and as this court has already deoided upon the former proceeding, .
herein, as thus modified, is affirmed, and that each party hereto

is an astion purely declaratory in charsoter and is one vhoro!.h' .
shall pay its own costs upon these appeals.

the plaintiff has noithor pleaded nor attempted to prove any facts B

which would entitle it to any other or affirmative relief beyond

that of having its prior and paramount right to the use of the Bh——
waters of the San Diego river established, This being so, the Shenk, 7.

trial court was in error in attempting to give to %s determina-
tion of this matter any other or further effect than that of a
declaratory judgment., \

Seawell, J.
Waate, 0.J,

Langon, J,
It follows from the foregoing conclusions that the judg- Adies
By N
ment herein must be and is hereby modified so as to read as fol-
Preston, J,.

lows:

It 1s edjudged, ordered and decreed that the plaintiff
The City of San Diego was at the time of the commencement of this
action and now ia the owner in fee simple of the prior and parn-
mount right to the use of all the water (surface and underground),
of the San Diego River, ineluding its tributaries, from its souree
to its mouth, for the use of said The City of San Diego and of its
inhabitants, for all purposes, and that said defendants, and each
of said defendants, said cross-complainants, and each of aaid |
cross~complainants, and said intervenors, and each of lhid mtu-
venors, have not, and no one or more of them have any estate, B
right, titls or interest in or to said waters, or any part thore- .
of, or in or to the. use of the same, or any right to take or use
said waters, or any part thereof, save in lttordinntion and sube
ject to said prior and paramount right of the phintirr, 'l.‘ho Oity
of San Diego, and that the phintm is ontit:l.od to no. othu or
further roelief herein than that u’rordod by tho rmﬂy or tho
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