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Dleao, and ·ala~ an owDer ot projlrt,.·wltbtn the La ireK Lemon arcft.e .. .~ 
i . 

uil Sprt.Ds ValleT Irr1p't10Jl D1itr1ot 1n aald ooantr. which ••14 ol~ 
.. .. -<40 # f ~ ' ·.4; -., . ; . 

· aD4.' 1Al4 . Irriptlon D1etr1ot ·ba4 t9r ·the 101e ur ot wat aupp1J' 
, • • ' .. I' ' • 

't .... • .. I • • 

·· · ot. l&oh the .watera· ot tbt S.n.D1eso Rl-..r. wh1 . . . . . . ••14 wateri they ...... 
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aD.'l preterent 



Cit7 or D1 
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tl'ltm. ez1J 

ret*"'"'~ 
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Jmom •• the rna 
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WltbSn tbe 1•11 · 

ld:aleh w· founde4 

and Yh1C bJ' irW 

ine4 tb 

qUJuon ~~ 1.~41 on ,..,--.1 ocoa•lon•• early md late, . . . . . ... ~ . . 
' ·' ,. 'tt .. - .. : ... . . . ., . . . . ,. . .· . 

• • : • w • : pr~~ .. ~~ .~o •u~ . p••••ct ~pon J>y tb1a ooun iD deo1•1ona wh10h are 
'. . ;· · . aSrOr.d.). •4Y•Q to the appellant.• J»•e•en oontent::ton." . b\18. ~ .. . .. . ' 

;. r • • , • .. 

. :> ·, ·' ~ wee otiUP aD4 .. ruer •••• 1D the oourta or t h:la atilt. , • • • • < • . ... \ . . 

' -

8M ooun ot the· Unltel Btate1. wh10h tou 

. . 
.. 

1D C&Ut<l" nla 



"Wltb the 0 

heoour 

their llmi'• 
to 

'-~ 0 tile 
aut!lor1~1 



vlal a~. !bU o urt• Mr. -autl , 

pTe it• on tal an4 •"M~lft 
m1natlcm ~ till . queat1•• lD tbe owr~• ot whloh he tu••4 -.. . . . 

UUY lJ' he Spenlah .,. ·~011' . law, Qpi'CWlal th. pria-
• o1pl o1ate4 1n th .... 

. . . •• ~ 
or their 1Dl~1t•nta. 'lba-8 ....... 
tbat oaae Ylrll'P.: 

o tba"t the quea'bl 
or puebl o h 

. . 
bJ' the ne aa1ty, aDd U - . 

1 •• 
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aid abor · • 4 o1t7•. ·!be vSal ooun aoo 

or uncter th aurta 

the oo aaor ot 
We are or the opSn1oa. 



auo 

. 

exalU81 ve risht 
the appellant• 

~ae:nt ot ~u sor 8l'L• 

oult1Y& lOll 



. .. ' . . .. intended t ~10D h•IIIODionll~ ID8 ~ ~ MOOIII Slwol'YII ill .. 
dtapute ·over the reap"'lve 3\U'S.tdlotion •n4 ~PII''J rs.Sh•• 

• .. ., f . oh. . 'lhil W11l appelr to be pl•SD ha ,. na\ue, tuDnlona . aid I 

t10D 

We 

t 

du d here!li, tbe 

, and eziatlDs 



uoo atu1 and that w1~h1u a .,,_, t 
ot the aalon • ao tar oceplete4 iaba 

. had c a••4• 1 t• Indian• a4 1 ~ Pi'l~a,ho04 had epart•tJ• th._ ~OI'Jitlt 
.. 

,...:. . . 
• ta re~p 1nto be1r aborts1.n•l oo~li;10D1 •Dd the ~att to aetk · .. 

.- . ,. and r'nd other ~lelda ot labOI'• '!M a1••1oa lit• 1n tao' waa «..- · 
• • 

1 "". 
atroJe and the m1n1on lan4a, ·wbioh ~ Ylrtu ot 1'* · ee&nilaru•I10D were to b come part ot \he publlo dOIMSD, wer 
after con"fqe4 br pr1Yate l•nd ~ eau1Je4 

• 

. . one santiago Arguello. oae srant ot the •••• ~· aub•equentlJ' 
cont1rm b7 the board. ot ocaol'•1•aloncw• ror the t•ment 1 plat.-. 
nte land ol•tma oreate4 bJ' the Un1t~4 Sta~ea goverQIIent: 1D 1861. .. 
alld a patent beret or 1aau 4 to aa14 srante ·at rear• l&ter .• ·. · 

. . It has not been seriou•lJ'• •• 1t. could. uot be n ·oae•ahli,.,:··CDn,ezd• 
• • ed herein that •n7 ot the or1pnal rlsht• Of' the m11a1on or ot lt* . . . rounder a or their woe aaara derl'f8<1 trom Bu.oare17' a ccmoeaa1on 

either aurY1v tm ecul•riaat1an ~ the Jld.a•1 or paaae4 to . ~ . 
. • .Argaello or h1a aucceaaara ~ Yirtue ot ld.a prS:tat l•Dd grant· tQ• 

tbe conr1rmat1011 thereo.t b7 th goyel'lJDienil or the ·llii1te4 s'tate• -

the laws, 1nlt1tu,lona and -re8'4aMODII or SpaSD •nd ltaaSoo• ·•Ddt . tbat 1n th po an 1 •nd o timl4 Oil · ot tho 
no PtKWa or 
ilperiOJt. ·righ 

• 

• 

8 
A8 to t)Je olalll ot title to the :•o-oa11e4 mS.•alon laD4a, . whether 4er1YI4 trom tu toudltion ot the m1111CD ltaelt ancl ita oooupaDOJ" ot aa14 lazicta, or ti'OIIl the Buoarel7 oonoeae1on, 1t ia . t1ear tba' •uoh r1sb'•• 1t •nr ext.ate4, either prior or aubaequellt # .. 

• 

• 

• 
• 

0 
't to the aeoular11A'S.on of the lllaeion, o!l••td to at.•t lr the a4dl• t1oal r .. aon that auOh ol&la waa n.,.. preaenW to tbe board ot . . . 

1all4 ooznm1aa1onera •• req~lre4 bJ' tbe .. , . ot ocaar••• ot llaroh a, . . 18D1, and th~etore lapaed an4 oea••4 to exiat, under the uthor1i;J' 
. ot ISbn v. santa orua, 1'10 Ca1.-·•aa,·· '''• and Bot;lller v. DoiD1.np •• 

. 1!0 u. s. IM. 
Aa. to the Arpello srau Wh1oh ••• •• we haYe aeen, · conthew-

e4 ·· it ato04 upon no otber I o'lns •• to tb r18ht• 1D th landa • • • . . . and water w1tbln 1ta ar tb•n tbat of the MYera1 thouaand other . 
priYate land. sranta · ill Ca11torn1a end hartns been 4 a\lbaequen' 
to· the eakbl1abment ot the rueblo ot san D1eso end to 1ta right 
•D4' title to the lallda anti watera · embraoed w1tbSn S.t allot • 
area and wblah ••• al•o oontirlll~ waa neo aaar117 aubjeot there-*- . 

. to# aDd benoe in no ·~., aYallabl . 1D aid ot the ontent1cm ot the 
appellant• ancl lntertenora herein. 

We ba~e ,hu., we tb1nk1 dllpOI ot YeFI Yital queat;1on 
pr•••nte4 bJ' the 4e.t8Ddanta u appellant• ~~ atlng tbat portlot\ 
ot tb 3u.dpent G.! the trsal oolan aa to wbloh tbe pla1ntltt herein Ia tile reapoM81l'' and S.t oralj- r-1118 tor ua to oonal~ r and 411• • 

pole of thOle ,.ns.ona ot add ·3wtptnt aa to whlo all ot the Dill.., • •t.•• b••li ••• preaent their aepara appeal• • In tba p~l'U 

01 'lit tlN'I ot '"- 'vlAl aour lOh ar quot lD the 11 
pa11t1•• of tbll tplblon it will b 1 I' •~~' pr 

tlil rlptl ot ~ ol ., san Dleso • t awac • 
oep s.~. to s.n -



prow thAt wh&tner ~or or pretuen'ial rishu iD an4 to 
. the tva ot the san D1ep r1wer the Olt~ · ot su D1eao ha4 or 

oqu1 bJ' YUW. ot 1te euooeaalan to the rueb1o ~ San Dle . . it • nbaequ '17 aD! either who1l7 or PAH17 lan bJ peaorlp• . tloD or bJ J.aohea or ma became estopped ••••' •• apS.na' 
• • theae defendant• and lnterYenora thl'oqb oeru!n allea~ attll'M• . . 

tiY action on th part ot itaelt or 1t• author1s 4 ott1o1al•• 
• on the tbreehhold ot the 4110UII10D .. to the Datura ot tbeae 

. . aneral c!efena a and• 1t anilable at an to tbe 4dend•at•• the 
extent to which the7 'or •nJ' oi the should be &lYeD appllottloD 

I ' to the !natant oae • 1t will be well to recur to the statement 
. de b7 th1 court upon the tormer hear1DS 1n CUJUI&a& Water oo. 

v. Superi or Court. 19-S Cal. 886,. 1588, and 11h1oh 1• quote4 1n the 
earl7 pag • ot the pr aent op1n1on- and ~rom wh1oh it will appear . . that the plaintiff herein 1a not aeeld.JlS bT thla aot1on to han 
1t determined that 1t ie ent11;le4 to a~ part1oul&r quant1t7 ~ 
watv. baaed. upon ita prior or preaent uae ot the ·ntea or the . , 

~ san Diego rJ:~ar. to the extent o~ ita aaaene4 prior ad parua~ 
• r1gbta t here1D. The pl•Sntitt 1n ita pleadtnsa uaerta no 1ueh .. uae of aa14 waters 1D the p at bJ' either lt• pr oeaeor the pueblo . . 

or i tself'- further tben auoh uae thereof u~er auoh olabl ot_ nsbt '. 
a waa tram tim to tim 

ita auoceaaor the o1t~. 

e1ent aotlon. aotn•l 
-- ot th 8 D1---

-

oft~ trial court 

the oourae ot tho developJ&eat and growth ot the pueblo RD, the • 

. . 
the oourt or ·s.n tbe·. ~vidence in the case nnJ1;h1ns tendlng to 
eatablilh that whatever aotual uaes or d1vera1ona ot t he w tera ' . . of said river the defendants a~ intervenors her ein, or an:r of . . 
them, are shown to have made, ever resulted in a d1minut1on in . . 
any appreoiabie ' de~ee ot the· aaount ot tlow or the waters of said ... .. . . . 
r1ver which the plaintiff herein or ita inhabitants er e f rom t ime ~ .. ' . ,. 

• under or 1n pursuance of the ex~rolae 
ot the 01t7''s atoreaaS.d prior and p referential r ight to the waters . . . 
ot said liver • . on tlie ood; 'rar'7t . the undisputed evidence in t his . oaee diaoloaea the t~llowtng taota with relation to tbe uses here -
totore de of the waters of the San Diego river b7 the reappot ive 
parties hereto a The m.axhlmlt amoUDt of water whi oh the c1 t,. or San 
D1eso baa amml117 r"quir ed in order to tu.ll7 auppl7. S.t• publlo . 
neede ad tho needs ot ltsa 1nbabltanta bet een the ,-ear 1890 .,.., . . 
the ,aar 1921 S.a dis olea ed bJ an exhibit (B'o. 22) introduced b,. • 

• 'hi defendants herein ahowing the t otal amount ot ter delivered 
to the oley ot San DS.ego ~om all aouroea during t he atoreaatd 
aerlee ot ,-ear a1 f1'0it whiah it appears that dUJtlDg the 7 ar 1918 . . 

total of 8 8:54.208,299 sal.lona 

the wat r ot the san Dl g 



26 . . . .. 
amo~t ~ the waters ot the San Dle~ river .to wb1oh 

~ 

prior and preferential rtgbt .1t. would .bave been en~ltle4 at~ 
I 

durtng the several ~ears prior to the tn•~itution ot t~~ aot~. . . 
Th evidence. herein turtl;le~ disol~ e~; aocor41Ds to • r.epor.t w.h1oh 

..... 
I I o 

the Ctqamac ater OompPD.J' de am t .11e4 with ~ railrOad ooa-
m1sa1on, pmtport~ to ow tbe. ~MQ\IIlt ot :wate~ :trhloh lt ha~ ·~14 
and delivered to its oon~nm•ra ~etween the yeare 19U ,•~ 1991 . . . . 
t~-t the total amount of the wate~a of the San Diego riYer ex-. . . 
traoted ~heretrom and aomJally applied by it ~ su~h ttsee. amoun~ed . . . . . 
du;rlng the ,.ear 1921 to 1,'18214S51~ gallou~ . There ia not to :·~ .. 
be .found 1n the record herein rrn;r d_e~1n1~e . •tatem~~'b or .evideno~ . . • 
ahow1Dg1 . ith an,- degree or aoaur crr1 .the total annual 0\lt~ow 
ot te~from the an Diego .r1verJ bUt tbat 1 t ia trom .re~ to . : .. . . . ... . 
yenr ~ar 1n excess ot the amount whioh wOUld be repreaen!ied , ~ 
the aggregate of the foregoing flgUVea woUld seem t_o bave be~~ 

de . ~flo1entl7 plain during the l~DS ao':'~rove~117 betwe~ the 
parties heroto over the uae of said . ater"• Counsel tor the . . · 
defendants and appellants herein. have presented to th1a oourt~m 

• 

support or their ple ~t . estoppel, an 1 ntere~.tins d~oumen~, .111 ~bl · 
torm ot r eaoiut1on adopted l)y the cormno~ ooun~~l of the · o1ty of . . 
san Diego on August :-o1 1919, in re ponae ·to an ·~~oua tnquir'r 

• 

hioh wtll be s~e part~o~~~·r1y a~ 

ter of a14 San Diego rl'fer b&8 80118 to 

Diego r fv 

• or San Dlego 

t terahe • 

' . 

, . 
solDa taots relatd..,e to the .vol •nd uae ·of the water• 0 f the . . . t fit 14. I • t . ,,._ p 1 I - • • Sc, Df.oso ·r!ver ·abou14 b ·bOIJUi bi mtnd tn dealing wt.th the quea-

0 
• t • • • · ·l \ ' ' •\-' ,. • '• ti1on~ ' wh1oh w are 'nbont· to ooneider touoblns the respective . . .. ' ' . . , . r18hta of 'thO ~tie·· he:reto' to tbe waters ot anid river as ar.:. . . . . . • " st· t . • ... . • • ·~·. • • teot84 b7 thf defene~e• of preacriptlon, laohe• and estoppel· urse4 • . . . 

• • • 
• II' • tit ;'tb8 :dff'e:adatif a:atl app'eilalltil herein. In dealing with these ' , • • t • 

4~:re11t.~ ·. s.~···~ aiao important· to bear ill 'm:tnd the natu~ or eaoh .' . . . ' . .. . . ··~· • • I I - • f •I \ and the· d1fterenoes 1 lt any; between them. 
:::·;: :I.· It· .. ahould at the! out'aet be understood am stated ··that the . . 

• •. ,.. • .. - • t • ~blo 'rlghta, and hence the ·r ight a or its suooessor, the · c1~ . . . . · ... . ,· .... ' ... , . .. , ... .. . of San ~ego, to·,wb8.teYer ' ot ·th8 watera or the San Diego river .. . . . ... . . were' trom time . t~ 'time required' .fOl' the needs ot the 'tneblo and 
• t • 

-ot the 1:~lt,. and or tb&i nbab1tanta 'or each, 'were right whio~ 
• • I • • • "' • • : .. ~ · I • I • • I • • were essenttal17 "governmental" Sn character, as muoh so 1n tact . . . . . .. ~ . . . . . - . . as were tb8' rights or the ano1ent pueblo am mOdern olty to the I I .. • • • 

p~lio -~~aa·t. ~r :itreota ;' cd tba.t :·the term· Wproprl~", aa 
• .., • t ' ... ' • • • • ' • ' • 

e~~pio~a ·:wlth reteranoe to ~erta1n . oommerolallz d uses made b7 
JDUJii~.l~all~te8 . ·.:na other pUb11~ : ~~dles ~ or ··water, 11abt am· 

• 



•• 
• 

. 
water to be taken." · · . 

• • • 

· ;tt ahoul'd ala o be aoted at thia atap· .. of the dieouaiem ; . 
' . . 

that 'whatever rights tbe · or1g1nal ~efendantia. herein artt ·entitled · h 

I 

to ola!m a11d assert .111 tho waters ot tho San Dleso 'rig~·~· .or •7 . . • 
f ' • , 

portion thereof, are rights and olo.tmq wb1oh rest· tor· their aup-, . . . 
port upOn the several approprtat~ons made ot.· suoh . tara bJ' the 
~a Watett ,Compan,-, a copartnerahip, w bJ' the JDiember• t~r~ . . . 
• oiJ • 

ot1 and by the San y1ego Flume Oomp8J17~) their pr.e4eae8B0l-·. a~ _.:. 

original appropriator Of IIUOb. waters, to the extent Ot the· ~· · . . . . 
thel'eot • We hold to be without merit the contention · ot tlieae · 
defendant , that they de·r .lve their rights to suob watel'a ·tram &· · . . . . 
higher aoUl'oe, vlz.l · from oertalil ~ghts acquired b7 tlwm1· or 

• • • 

·eerta1n ot them, ,mder the congE-eealOJia1 aot ot ·July ee•· ~ese, 
p - . 

and the spplementaey aot . of Zalmary 12,· 1891, am tbat suoh: .· .. 

rights derived from suoh souroe are superior to &n7' rtsht what:-. . .. . ' .. 

ever i .n the uaters or sald rive~ held b7 .the oitr ot San Diego, 

as the successor or such pueblo.: We ~Snd . from an examination . . 
ot these a~ ongreaa1onal acts_; ui~houti ~olng ·into tul-~hel' detal~.-

that they cons isted in ce~t.ain acstion taken b7 tb8 tT~ted States 
gove.rnment 1; a t1me subaecaent to the vol!ltiDg in the olty ot. ~an . . . 
Diego ot wbat~over right 11 :p .:seaaea om still poaseesea ln t~ . . . 
· ter · ot San Diego rl.ver bJ' virtue ot 1~a . wo·ae•eor.lhi~ ti~ the 

. 
rights ana Interest of auob pueb o and wh".-Oh wo~ eonftftle4 l:J1 

w e 

platnt1ff hereSD; Clari~ 

l. ( ..... : 

f 

, . 
I I .· . . 

• 

A~ 1••• ~~ r.( ~. ~· ~'11 aDS; oaa~o oite4 ·) With tboae prel1m1·-

~ ~~· .. ~ t on•· • ,pa.a: .. to ~ .df.aoueaS.on o' ·the r.-mln.g que._. . . . 
. 1op1. P·~ •~.n:lf.;e4 "~r OlU' determt,.~tat!~ by' the or1stna1 defendant• 

I I ' <' • • • 

. ~d bJ t~~- ~q~e1ao1-~ : ~n ~terest, the intervenors horeln. 

:J,: ~ .. :.,· ·~, ~lt'l~ · ~t tbo.,~ ·quest~~· relates to the dotense ot 
\ •• J 

. • eeci;&.-1'' tl~ ·· . . F It • , p . t "L ~· • ' I • I ~ , .. • \ •• • ' t • I • ' I • • ..., • .. • .. • ~ • ~ " • 

~ ' . . ., . . ... " , 
' ..t., - , '":J I ' 

;. N •• • • .'\·~: •• ~}·.~~·.,~ttil.':' . ~~ ~~ ·:r.1ght.,~.ola~~ to bnve be~ acquired 1n 

·. : ~~t~~~~!~a -o,~ _ a: tl~~ ~~e~ l?f .P,l'e.f!OX'ipt~on .rests as a prima 
t • ( I ( • : • • I 

· ~~~~n~~~~.- {~o~ · ~·1~~~o~se ~~ t~~!lot:_ .-ar -~~ cla:hant vnde:r a .. . ' ". . ., . ~ .. . . , 

, ~o~~ .of. ~lght · •h~~h.. .~~ 1 -~q ~ ~~ . extent tbereot and . tor. the re-
• " ~ ·-~ " • • • • ~ ,.;(ft<ll .. ~ 

: .. qui~~~.· .~o~. t?~.:~.~~'-" ·;been .. ~oq~eaa~ ~n by the per.aon or peroona 
.. . ". . . . . . 

• L I . • ' 

~t~~i~e :epti~.~e~ :~o .. the ownership· and enjo)'ment ot the vatera . · . 
t~·~:: adv~:r~~_l~ . a~str~ot~d ~~~· aa1d · stream . and to enrorce these . . . . .. .... 

. . . . ·· · r1~h~~ .. ~- .. ~p~o~~~!l~a ao~1on.•.: . .It 1s . ne~dleaa to oite authpr1-. 
. ~~~~ ' ~~ . ... f!. · ~~~t!O~lt1en .~bus . ~ae~17 grctmded in the law ot ~ate"a J · 

~~ t.~r~ ·~~· ·ce~ta~n !ns.truat~:vo ~asea whic~ bear directly upon 

r t~ .. . ~~~~~on _.or th,E! ,partlea to tb:!a act!on •• . diacio e4 b7 the . . 
r~~· ~ : ... ~~'ZJ\· · .~ _t1rat Of· t~ae is ~hat ~t Anaheim ·\Vater Co• 

,. .. . .. 
. ~t ·~1 v.•';~~~~~pplo W te~ 0~ • . 64 Cal. 195. .~a . as a oase 

~bio~~;~~~~~e~ . ce~t~~ ~l:lege4 aontl:lcst1Jlg r1ptlX'!~n r!ghta to . 
' 



10 

. 
,-ear or o bet the oon••no•en\ ot tbe aott.on oh d . . 

•ion •ad .1:a• on tbe pGl't ot the ~lairltitt,, eyta tbouab tlma 

olal to ~~been 4oae a4verael:y1 .bad DIIYer illtl ~teNd wl'h tbl · 

ua whtob ~ 4etea.d•,t dule1Da the same tS.. waa ,.lrhl1 et •dd 

ter ' ad tba' With t~ exaep'lon ot the attore•at4 brtet· tf•t · 
bef'Ol'e the OODIZltmoeaa~t.t ot the aotton the:re bad •' ail: ·o*be• 

t 1m • auff!o1ent wateJ.-~ In tbe rt..,.P to ••.P17 

want• d • ot an ~ the J»Artl~• to 'be ou.on. In de•l• 

1Ds . ~th t~t s1tuat1~ th1• c.ourta ,(p•. 188) •a14J "Ja tbe t•o• 

o~ suoh .tacts aa thea , hOw oan we ~. ~xpeotled to .bold tbat ~ 

agatD•t the owners or tbe Sant~ . tbe p1ain~1tta have 

e~t b11abe4 8!17 preao~ptlve right? Izl Ol'4ttr to e•tabltb a 

risht .. preacriptton, t aot• b7 w~oh it 1• •ouaht to e1ta~ 

11sh lt. mast operate a ~ 1':J-YUl'!Jl . at t~ r1sh ,tot tbe ~· 

agaiut whoa !t.ia •et uP• !b; enjOJileDt re11e4 .. Upcm t be · 

of · oh· a ob&raoter ~· to attol'd Sl'011nd f.or an ~-otion by .tbf . . 

other JHU't7• ·~ ls th_o:rousb17 ·~ttl~. ._ it · .y.;, 
ol•~r. that while ther suft1~1eJl1: wate:L- t10WI~ bl t~ rlYel' 

to 811pp17. tlle •• ri' d-.da ot all tbe . artl,,: .. ~~ Ujf b)' 

·.one oould not b an ~vaalo~ o~ •117 right or · •J17 othel'J .• , •f 
th o01U't be ~OUIId, • ·_ ·taet,· ·~bit lmtll wttbtil a ~ oz.. ~.0 
prior ~o t~e C01B8JlaetB&Jlt or . the aot10n~ ther~ wu euttS.otG~· 

• I' • • .. 

at tlo1rlng 1~ tbe ri.Y.- t ft;pplJ' tbe. II• ad : 4 • Ot . 
I • 

a11 the 

tlcm." 

• 

. . . ' . . . 
•• bew•en oonte1flbl8 riparian ~era and eYer a betw n rl• 

,., • • , • • t 

; , t 

tera or tbe t1o-
. 

terlal17 tro.' tbe rlsbt. wh1oh tb partle 
• ' 4' • • • 



• • 

. 
I • 

• 

· ~ ot and tw other amazatol)Ml1 
' 

• 

I, 

o~ aid pueb_lo, ~· nenr tmul tar ID· lu hi.-.,. Jl• eq 
ZW>t ~ ••• 'ninS '-Di rlibt ot 'aotl~· to pwYeiit tbi' · · · ( . 

·- .. ' • • • ,., • t ... aotnal diversion of ·~ quanti:t7· 0t the · W&tu• a1cms tbe upper . .. .. . . 
aohe of san D1e80 ·rs.•w · · l~~- trlwtaitlel ,.. wbe,ber 

lDldertaken b7 tbe defadant:a •D' intentmOI'a lierebl . ·. r .. · · ' 
predeee 1101' ~ ~ atQ' other ~erio'ni w~teYel'~ wh1eh b •• ..• , at anJ' . 

interfered 1th such exeroiae · ~r· lta · .. O.ea.ld 

or 1tar inbabltauta 

infancy 
n•lly taJdng 

tbi 

to 'tiM tn tbj 

. . 

• . . . . . . . 

.. 



• 
rein· lt· · 

• 

the c1ty ot san Diego, ·)lad 1n these water ;in . . 

. 
nor the .. plblic· trust aa to tbeb ad•'n!etr tlon e11d exerolae b~ · 

~ . . . . . 
deatro:ya4 elther b7 dverae poaaeaalon 01' b7 laobel or o'her us- .... · 

- . ' . .. . ,., . 
• • i • • 

Ugenoe on the part ot the agent1 ~t th . ··t~te or ~oipal~~~: who 
. . 

7 fl•om time· to ttme be ·s.nvaatect wlth tbe dut)' ~t · tbe~ probe~,lo~ 
• • • . . . 

and rbdn1strat1on. ( People ..,, Xerber, Oal. · '181-~ iM 0~1~ 
. . . . . .. . :· ' . 

a t 4.) The oa• · ot • v. altJ- ot sen Diego, ~1 a~· aoo.ata. ,.~ 
' . . . . . . . 

upper ~obes . 
h1ob bad there otore 

• t 

hen ·carefully exoJJS:ae41 be tound to ·full7 Upbo~ ~~~ -:dw.~_" We·.~ . · 

. a4dltioDa1 reai the . . . . . 
• 

• 

lor to 

tore 1Ds 

•• 



. . ~ 

. 
'R&OJ,l' alles-

• DU.rizls 

• . . 



I , ,.. t ~ "' f oll • .. . ,. . 
.' eAJ.ti · :rlv~ ats ·. · ~~·~~1sb84 to said ·ctf;J'i 'tbe 8AD.·D1oao »'1 

• • •• • I ~ ., • I • I • ,.,.. I , ~ l f " 4 
• 1 • I o t- <I -~ 1 I ~~ oi 

··. ~~aq· . · 19~.,~~~;-·,,Pl~ }#· 1~.~ ~~~~"'. t~ . .'~*ilteno~ or tbe JIIU".., 
I t .. "•• ••• l ~ .!1 ~ • 

. . rtsbtYOt·, lata:· at~· ud t bO .terms ot tt• eaid oona,..,r•• · on-
• r# t • lo I .. I •• " .... 1\ f ,r J•, f \ .; ,: I _. ~ '~ • ,. • 1 • I 

:tN.oti '·. ·,tU.~t~ ·ifi · i-ft9sriititon· t~reu.t. ~ evtdenoe fulother 41 ... 
' • ... . ~ ~~ ~~ •• ~ .. I t" t t • • 1 1 1 • • 1• t f " • • "' 

. 'o~~ee -. t~t: 'ab · ~iOti* ~ti;.-~: the decade or ~~e ot c~t1'0• 
I tl \, • I ,.f .. ' 1 If lj• ... ~ • "• ~ 1 4 " - I: 

···. , .... r: .:· ·~ .. ~::P~~~.:.t~ · !,nSt;i;U~i~il ot· tlie pl'eact action tbe allJ .... Oa 
I ' . ~.. I 1 , • 1 • • • t • 

• • t • ' • ".. • \ 'II ' ' .. • • .. ~ • 4 .. • 

. ,_ · .. :. : .Wat•X' cfolitpeny; .\ a .. co~p&rtneralhtpj tbitough i t a moat active: and aSSN 
1 

o 1 f ' t ( f .. t I ~ #' '"..- I "' 
1 ' • • ' • ' • I ' t • • • • ' 

;·.,: . .-~~o ··~~i>s .~!. Fi,ticbef .W~~ .~J' adv1ae41'1"0111 time to t:tme u .. 
• • • I t I I .. 

~ • .. .. f .. t • • • • • . : ':· · ·· to· th•: fxla~~ 'o·t t~- a.tore_sa!d priw ~d paramOunt "ola1m ot right 
~ ,.. • ' 11 1 - t t • • 

.. ' · :oii· the 'p~t oi' ·s&id ott,.. ~ i ind1ns& ot . tbe. ~iai ~ bu~ - -
. ( . .. . . . .. - . . : . . ··. 
· ·· -- the. forogob,;. ·state ~t tbe: ~ecorci ·bor eiri are tu11 m4 811Ple 

• ' , • ~· , •' • I > I ,• ' • ' • • ' , 
0 

, · • 

' •• ,. ' \ • , • • t : 8r1d .. are .. ae. tollowss ·. · ... 
• l .. • .. 

.. ·:· · _.·"I~ ··!a nOt tl-Ue' tbat ~be P~t1fr ba been suU,cy U . . 
I o • I • ' • 

• I ~ ;. ' " I I" • ' • I '" 1'. . -

·: · .8J1,- ·Oax'elfletmesa or· an7 aulpabh.t negligence reaul tiDg 1n 
t\ • 1'1 • • • I ~ • ~ i • • 

' • ' " • • t. ' I 

, .... the c!ettmdemtsa~ or tara' Qt . tberaj being Dialed. .•• to 1he . ·~ate 
• 1 • " • • • . - . . 

.~ : .. of the pl~ntit.rta tlt~ aa •ot forth 1n 1t amended oom-. . . .. . .. . .. 

. . 

.. 

pl.ibt,. HO,ttbOr ·~ ·~~ . 'QUe t~t ·t~e detendanta were at all 
I & "'• a t • • .. f' 

· tl.e ·~gn~i...nt~ 01" were at ~ tble ~t of t~ cla1at 
.. • t • ,. . " - • 

.,. ~ . .. . . . 
·· ·of the plaintitt to tbe pr1Gl' and pa.ramount l'ight to the 

! • , - .... • " "' I '" 

.... · ~~ .~t tlie wate ·Of the ·san. Di~so ':"l~er • . lietther 1 . t t t1'WI 
• ~ • I> t .,. "' I ' . . 

.. 
· ·that the· 4etendant • had 'JlO oon'tentent orr ready · lll'18 or a • .. . . . .. .. .. "' . ' . .. . -

· .. · · ... · qUir!Ds 1mow1e.sse · -~ ·•o•~ tbe trior aDd paramOunt right . 
' j • .. • • 

·~ . t the pla~ttft. ,JD. et;d to .the ~ tel' or the Ban Dle£0 rivex-, 
IL I ,. 

. · · .\Nt. on t~. aontraFSt .lt !a tw_e tba t the 4etcmdant 
l • • ' 

with oon 

" 
· . . · · . :· t~ . Fecteo_ .~~ora . s.n in~~~ ~ . t . all t · • h ad oonv 

" . . . . 
.. . . . \ ... . . 

a4 rtad7 ' 0, Oqtdt*itls ed£ N • ~ .)10 ,.. .. I • . . 
t p1abtl t 

• 



a bawl upoD the 
not true that an7 o' or om1aa1on cr deol&raticm· ha•e1D tou .. 
to ba'Ye been dono or deo~are4 7 'h~ pl&lntift ~·. !Djur~ ~ 
4et'ententa or eDJ' ot ·t . , or jut1tle4, th• 4eteDdan1;a or &JII' 
or them 1n belln1ns that th pla1Dt~t did not own or ola1m · 
to own an eatate in the ter• ot the San D1eso ·rs.•er . aa . 
alleged 1n aa1d amended o011plaintJ ~either 1a it true tbat the 
detend•nta nor an7 0t them relJing or ao\tnl upon ~ belief 

• tr udulentl7 induoed b7 the plaPltit~ haY~ expended an7 mcmq 
1n th de!elopnent ot the tera ot the San Dl o rinr. either 
ia it true tbat the detend•nta nor an7 . tb•, or their p~· 
ceaaora 1n 1ntereat, relJ'in8 or aotlns upGD the .b•liet that 
The C1t7 ~ San Diego did not own tbe . pr1or and paramount . right to t h e e or the atu-e ot the San Diego river, upan4e4 
large or an7 auma ot mone7 in 4eYel:op1Ds Aid watere an4 ao• 
qu1r1ng an estate th e1n. • 

That a 14 datend•nta aDd ppeUanta • . . 
muat b held to have bad lmo ledge ~ th ex1.atenoe 1n ~he o1t7 ~ 

ounta ot water ot the san D1eso r1Yu-, 
n , :r' be aid to relt no\ onlJ" upon t~e seneral pt-opoa1t1~ 

. . 

.. 

lmowleqt ot the laWt but 7 be ••14 

nt a ion 

fOJt 101118 tmd1ns• ot the '~ial court with reapeot to the knowledp 
ot th ~t~eaat4 r1sh'l ot the oltJ ot San Die;o, whloh theae appel• 
1.11,1, ar •, he14 to haft po•••••ed aa • matter ot taot, ~nd b7 wh1oh mWledae t~r muet alao. be held to be .bound •• a matter o~ law, •n4 
1Ji the light ot· the turtbel' taat ot ~· to'tal abaenoe t:rom tb1a record· 
ot ~7. P-owlng on their pari that Wbatft'er aot• of d1Yera1on and uae 
ot the ate~~· ot the SeiJ Dieso rlYer theJ" or their predeoeaaor there-. 
1B haYe thna tar ensqe4 1n bave in ·aDJ 4epee con1t1tuted an 1nv • ' . 
aion o~ tbe Yeate4 r1ghtl ot aald o1tJ' 1n and to the waters ot aa.i d 
rlY r,. the to~ow1ng oaae are tti~truot1Ye~ The tirat ot these ia tbe 
~~ of An•be1m water OompaDJ' v. Sem1•Trop1c Water Company, 11\lpra. to. 
whioh reterenoe baa. been made w1th relation to righta to be gained. 
bJ' preaorlpt1on, and wherein alao the aubjeot of estoppel 1a ooneider-
4• t~ COUl't uJingz "with reepeot to the eetoppel • . _rel1ecl on b:r 

the pla1Dt1tta, it 1a autt1o1ent to aa7 that, aa the t1Dd1nga ot the 
oOlU't below ehow that there waa aut.t1o1ent • ter flowing .1n the rlYer 
in 186'1 and tor nearlJ' twent7 J8&r8 tbereatter to aupplJ' the wanta . 
aDd 4emanda ot the owners or each ot tba ranoh • borderlng an th ' . atree•, the ownera ot the Sant1a;o Ranoho we neither call upon to 
objeo11 to tb 41Yera1on and appropriation b7 the pr deoeaaor at the 
plalnt1tt•• nor had theJ •D7 r1ght to obJeot thereto. Wo rlgb ot 
their• waa 1ntertere4 w1thJ nor 4oea it appttar that . ther w a ' 

·In oer 1D ca• •• h re1natter to ~e not ~ 

hav ha4 oooaalcm to quot · 1th 
ot Blddl 

OOD• 

top pel 
oth 



48 
u 1;h1a e41aM oonneo,1on tbat the olat• ~ ••oppe1 whloh the 
upper appropr1a,or ot the waten ot a aueem un«utakea to •••en . . 

eenoe, mnat be rowute4 not upon tb;e 
• ' I aa at torth 1n hia reaor4e4 appropr1a,lon ot IUoh water•~ nor bJ 

. the rx•tlng oa o1t7 ot ~· d!tohe• or tl•••• bu upon the ao'n•~ 
d1vera1on and uae or aa14 water• and ODlJ to the extent thereof• 
.(Pab \ v. Ftnmand, 190 Cal. lPA,l~~J Haight Ye Ooutan10h, lit Oal• 

28J Northern Cal~ • P • co. v • Plood, 188 Oala :SOl.) 
the foregoing author1t1ea to atate the 1 ttlecl law •• 4ealare4 ill • 

thia state touob'ns thla aubjeot, notw1thatan41ns tb arraJ" of' 
. author1t1ea preaente4 b7 the ppellanta and 1ntezewenora herem trOll 

other jur1ad1ot1ons apparentlJ' laJing dc4n a dltterent i'llle• 
-Even. however, 1t 1t were to b oaa.oeded that a risbt baaed . 

upon eatoppel o~uld aria b7 virtue ot mere aoqu!e1cenoe .~ lta 
• • t • 

aaert1on aa between prlv~te perao9, we are eatS.IIf'i that no . 
auch claim or right could come 1nto be1Dg •• ap1nat a mba1olpa1 ' 

f I • l t t • I ... f • . '• corpor t1on• tound up~ ita mere aaquieaaenoe or that ot it~ .. 
\ ' • It • 

ott1c1ala ·in the 41Yera1on bJ' &DJ' D'LJIDbtlt. ot upper appr~prlator•~. . . or nen o~ upper riparian omer• ot the wat~• ot ~ _atre~, to the . . . . . . . ua ot the water• ot whioh auch public or mMio1pa1 oorpora~~~n 
• 

• I • .. .. • • " I waa entitled a a portion of ita pub11o r1Sht• and propenl•• . . , ' t , • 

h 14 1n perpetual truat tw publlo ·ua· Tb s•neal . ~· ~ 
tb1a ubjeot 1• 
cited, w 11 

. 
4~end&Dt and 1ntuvenora, 
to no ae wherein the mm~ 

corp t1an or 1ta otno~ ... 
rtJ". how 

pin a 

43 

oeptions to tbe o.perat1on ot the seneral rul , . . 
aDA to wb1oh we aball pre1entl7 reter. lt 1a autt1o1ent at tbil . . . 
point ~ the 4iaO\lllliOD . to akte that 1n ao tar aa, prior to the 
7ear 191,, the plaint1tt herein 1D8J' have P.aa1vely a~ui~aced 1rl 
the aot• ot the detendanta and intervenor a 1n the d1 verd. on and . . 
uae ot th l:'PP&r water• ot the San Diego river no eatoppel !!!_ . 

t pl• oa~ be pred~oa~e4 th~eo~ to &Q' extent. whatever 1n ~avor 
ot 'the detendanta and intervenors herein tor the aeveral reaaona . . .. . . . . 
above aet torth. The oaaea . bOYe referred to 8.1'8 Oit7 eft Loa 
~elea v~ Cohn, 181 Oal. a'la.- ~herein the pr1no1ple ot 
.eatoppe1 ~ pa1• was given appl.1oat1on to an aot1on brought by .. 
the OitJ' at Loa Angeles to recover poaaeaa1~ ot a small tract 
ot land l,-1ng at the interaeotion ot Spring and . n atreeta 1n . . 

u1d oitr, and whioh waa ola!med b,.- it to be a part ot a publio · 
atreet. That·, how Yer, aa the oo~ atated 1n 1ta deo1a1on. 
was. an exoeptional caae from the taot not oulr that· the defend• 
· anta had been 1n poaaea•icm or th property 1n queati_on adverael.J' . ' . -
and uo1ua1vel7 tor lmoat .tort7 7eara, duriDg which time they . . 

·had ereoted aubatantlal buildlnsa thereon, but tbat th o1t7 
·. tbrouah ita ottieera had attirmatlVelJ' and t the tim ot the 
ereotl011 Of euGh build1Jlll m1~1e4 the 4 fen"ante into th e11er 

· that the o1tJ' lald no ola1m to the p . •• 111 queat1on, ana 
that aot1Ds upcm •uoh bellet and d . 

prop tJ' •Dd oooup1 ~ th 
• '!hia oa --.a a no •'•111tu4 

o\ll' tt nt1on to th • 
••v...DS ot t ---s.n . 

o1 ., or san 

ho 



" 
••~not -be alienated and the title to wbiob Ot»not be loat 7 
ad.•erae poaaeas1onJ and tho•e Jan«-, auoh •• boue ln• Whl 
the alt7, aa au ••aor to the pueblo; hel4, ancl wbloh mlshia be 
al1enat d b7 it, and Whioh it ••• held, tor tlat reaaon, ~sht be 

lo•t b)" adYerae poeaeaa1on• There 11 no ooaitort tor * 4eten4• 

anta herein 1D the 4eo1a1on ot thil ooun in tba' oa••• co~ 

ael ~or the defenlaDta al'XI 1nteneD.OI'a :turtber 1n811t tbat nrd v . . 

the Spanieh am4 llaioen law• pueblo landl mSpt be loat b7 pl'e.• 

aor1pt1on. It la n dle11 to follow thla &rl'lll nt or the •th.-. 
. 

1t1ea cit d therelD turth tb•n to •tate that the VD1te4 su'•• 
1n takins oren- the terrltorr tmo•n •• Alta Caltrohia under the 
treat7 ot Ouad•lup~H1dalso, aaree1Dg therein to r•oopJ.se. the 
ez1at no nd prot ot the ownerablp ot oerta1n land tltlel within 

a14 terr1tOl'Jt dld not a1ao take Oft~' ID4 agree tO adopt the 
. . 

et ~tea or 1Sm1tat1an at either Spain ~ 1ex1oo •• ~ppl1oab1e 
to land• or tere d.eYot to publlo u••• . . 

It be well. in a4d1t1cm to what baa been beret tCI'e 
atated, to deal, nth a<ae1hat more ot partloular1tr, with 'he 

nent tran1p1r1ng between the 7e&r• lil4 •Del the date ot thl . . 
1Dat1tut1on ot the preaent aotS.oD 1nOlUI1Ye, 1n ao tar aa thea• 
att ct 4 the relatioDa an~ HIP ot1ve r1ghta an4 ola1ma ot the 

or1g1nel part1ea to th1o aotioJl .1D and to the qe or the ... ,... . . 

ot san Diego riYer The r ord her 1n dlaoloaea thA 111. ,. 

arlr part ot tb 191' t oitJ' attorne7 ~ the o1t7 ~ 
san D1ago, a tins 1n obedt•• 

d bJ' the o 
. 

n t1pt1 ot the r1sht• or 
san D1eso r1Y 

'1 

ouohiXJS the natur an .Ueu ot the water r1Sht• ot pueblo 

s.n aDd to the watera . ot ••••• p .. •~ thl-o\18h th , aD! ld.nc 
panlo•ll•r app11oati1on ot th••• cteole!ou to the Jl&ture and ex_. '*"'· ot th wat rlsh'• ot the pueb1 aDd o1tr ot san D1 go 1n md. 
to the water• ot th ~ s~ D1eso a-.1Yer, ~· opinion ••• publieh• 

. . . 

e4 · ~ paapblet torm at OJ' •hol'lil7 atter th date ot ita .praaenta• 
tS.on, and waa _admttt d1 brouaht to th attentlcm ot both the de-
tenctanta and s.nt.-venora , herein about that time. It oul d aeem 

· to tollow ot neoeea1tJ' t!lat 1t the aaaerte4 righta ot the date~ . 

ante ·ana ln~erwenora to whatever utent6 ·u anr, we ma7 t1nd thau . . 
to !Jay .b en. •••erU.ble• bad not up to that tim ripened into 
right• re1t1Ds 1n tbe 4ootr1ne· ~ e•tJoppel, no later aaertion 
0~ the•• right• and no later aota ~ th •• ,. ot a turtb r app~opr1-
at1on or d1vere1on ot aaid watera OO'Ild b made the baal• for a . . 
ol&1m ot right wb1ob d1d not then ed.et, ,,n,eas these could b 
held to find their w.pport 1n •om• verJ 4et1n1t w1 thdranl ot 

th .olaim ot the o1t7 to that prior and p~erent1al r1gh to 
the u1e ot &oh watw1 wh1oh was tblll 4etlntte1,- • t tarth b7 
the ~or . 80iDS %' por the Olt7 attOmQ' in the cmth ot Janu•r,. 
191.&• and then or ahort17 thertittt rought to th notlo 4 
bcnrle4p ot ~ ·4eten4anta and intez:WIDOl' herein. In th 7-.....-
191V,. how~tr, the o1t7 ~ Ban Diego too VV7 t1n1t step 1D 

ppropr1 0 

1n th 

J 



upper Ohea ot . 
a port10D of an IndSan reawwatlon, the title o whloh 

UA1tecl Sta·bea. Wbll tbSI m hH 1J&8 pa.cli_q bet aenam 
co te or oonpeaa. d'lrlDS that and the ~oUowlq 1M~'. ._ 

pa88ase the~eot waa atnwoual7 oppO.ed. bJ' Oel'tlalD l't~l'eacktifta 
ot the detendanta an4 1nt«rweMra bereln, tMlr oaa.te1d.on. be~ 

that the graD ot aueh r••••olr r1Sh'•• 111. th the s-ea~t•n' ~n· 

atruot1on of tb propoaed Mlel',Olr• woUld OOU,itute a aesalOlla. 

intertereno with the aJread7 •••'14 r1p\a ot the tleteDden'• • .,. .. 

1ntenenora to t~ ben~1oial uae or the water8 ~ th• S.D Dle~ 
river. In furtheranoe of th urp ot the•~ opponent• a114 in, u 

~tort to 80 tar lbt11o the aoope aDd. purpo•• • 14 srant •114. 

the ueroia ot w~tewer aeno11' l'ishta · &114 uaea ,;,_., tC) bi1 ~· .. 
I 

rt thereunder. 1t waa sough to haft 'he dtJ' ot So Dl . 
throUSb ita ottlo1•1a tben 1D ~· ot lta muntolpal atratrt, 

. . 
adopt certain reeolutl~na 41aoiasmsns •"7 1nten\ on tbl .pan ot · 

&14 c1t7 to 1nterten with the uaea then beiDa m1de ot the,.,_.. 
0~ the san D1 o river b7 the 4et.-.Dta aDd. ~-••nor• hftllD, 

•nd 1D purauanoe thfteot 1Ji re80lu,lou .... •«Opted 'b7 \he 

14 olt7 touohl~ h11 8Ul»3eet. A oo 

o1tJ' ~ san Dies with . 
t hat th riel court ~ 

I D 

ot 

• 

,, 
-

'bltoup 1t• 1 slal titre boelr, •• ezpr 1117 or 1mp11edlJ' adm1tt 

the r1Sht to 
ua anct .dewelop tbe waMI'a or .ADJ' ot th watea ot the san Die . . 
r1Yizt pi-1or, auperlor or JU'UOUDt to the r1Sht• ot the pla!nt1tt.• 

Wlth :retpee' to tb. anlcm ot the eon&» e11 ot the 11D1t Statea U 

to the tOI'Il 1114 IOOJI t aa14 propoaecl ~sblatiCD• ~ vi ot th 

dftel~ Op)'O_.ltlon or the daterid•nt . ~114 1D,8rY8D01'8 her 1D t 

he M.i.use ther_eot,. tbe trS.•l co~ tOUDd. tbat& •xt 1a not tru 

that the Pubii t.Aftda Oon-1tt ot GoJJSr•••• or &DJ' otler onasr •-

a1oul. b047• or an). 1118mb r o~ OQnSNia, upon re ~ eivirlg or noting 

the proteat ot 4u-eDdanta, or •nr ot t , r ot an7 a1t7 or c -
• 

ll1U1S.t7 aer'84 byr Gupmaoa ater GOII,PaJQ", ·or tor an7 other reaa.on, 

retua to adopt 1114 propoaed b111 or bouae r a01ut1on unl aa 
. 

or exoeptirlg th1• .Pla1nt1tt admttte4 eitber ezpr aal7 or 1mpl1 ...... ~ 

an ~wnerlblp aJd eltate o~ tbeae detenctanta, or 1117 of t 111 o 
• • t • 

to the watera or the u.e ot tht watera or the San Diego riY • On 

the OOI1tl'U7t it 1a true that tbe 00Dgl'tl8 Ot the United Statel 

t\e ~ the ~~a • •nd th · houae ~ . 
' 

~elenta1;1Yea1 azi4 Oh 0~ tb 1 and the or • . . 
• 

p1l-l~ a.~ uneq~YO·e•117 an ~onh 1D id b111, •"" 1Da1 . . 
lD ''lDI t~ s.n •Ud b1ll• proY1~ 4eolar1DS tb& nothl.na • 

1hD11ld be oODatru . an. 1rlg lntenM 

• lan ot ~· 

~1Nu· ppropria i , u d 



• 

. 
the plain'it~ ha4 lon, b,. its attbmat:l.ve ·•ot10!l or bJ' W&J' ot • • . . 
'opp 1- wbateYV rish'• .•• have roulld it to be. poaeealt4 ot prl · . . 
to the 1 19U,. to . the aaaertlOD ot 1ta paramout .uee whenww 

. . 
would eem to be conolua1Ye aa to the exiaten~• ot &DJ' r1gh~ w~ta. . - .. 

venora herein to a •uperl.or right to that ot thAI p1•2Dtitt 1n t.bt 
t • 

uae of the water• ~ the San Die~ r1Yer1 a:od whlah ire 4•• it ~P.\ 
' I 

to requote, aa tollowat 11It is not ~ tha' the pl.•S•it~ h•l . 
bean sullt7 of ·~ oarelellll81. or anr oulpable neglqence 're·~~ 

• 

1D8 1n the deteudant•• or &TlJ' ot theiJ, ~·lns mlaled a• to. th~. ~~te 

lleither 1a it tru tbat the 4etendants were t all t111281 1gno~aa,, . . . . . . ~ 

or were at an7 t:lma ignorant.. ot . tbe Olatm .ot tb~ plainbitt. t~ the 
. . . . 

prior •nd paramount right to the u - ot tbe wate ot the san "~eso 
river. lle1t?er 1a it true tbat the datenaant• had no . oonYe~~· ~ 

or r ·ead7 means ot aoqulrlns Jmolrlet]Se ~8peot1D8 ~e pr~or •~4 ! 

paramount righ~ or the plAmtitr _in ~d ·to ~he w~tRI .ot ~~ ~. . . 

ar herein found 0 h&._ # .· . . 
tbl'ough trawl• aD4 it S. not ~ • .-

t ,he .. jda1n,ltt di4 n~ own .or olatm to own an eatat.e 1n the 
" . • f .. :: • • . . 

wat.-· o~ the san t>1eso . r~••~' . •• a11ese4 1n ad. d. amen4e4 com• 
' II' • fl 

pla!ntJ nei'lB I' i~ 'it true· that :bhe defendant• nor my of them · . . 
N~~ns 01' ao1s11l8 up011 MJ' bellet lrau4ul.ent17 .induced b7 .the 

' . 
p a!ntitt haTe ezpellde4 •DJ' llltJD8f lD tbe deYelopment ot the .wat• 

• # • ·~ .. • • • 

er• ot :th san Dleso r1Yez-, Beltber 11 it true. that the defend• .. 
. . 

mtai nor. &nJ' ot ~htll, or their predeeee1or• 1n interest,. rel}'inS . . . . . . . 
or •nlnS upon the be;L.S..et that the olty or san Diego did not own 

• . . ' 
thlt prior in4 . pe.J~qOUDt r!sht to t .be use ~t the waters of tbe . .. . , . . . . 
San Diego rlYer, ezpended large or any mma of money 1n deTelo~ 

' . . 
iJJg aatd. water• al14 aoqu1r1ng an eatate therein, • . ' . . .. 

I 

When we . OCID.e to. Oollll14er the eeaent1al. ald elementar,- bas1a . . . . . . . .. 
ot the dootrme aJd plea ot eatoppel in the l!sbt ot th torego~ . . , .. . ~ r · . ... . . . . 
t&at8 and tiDc!~Jlll .ot the tr1J4 ·COurt the CODC1UI10D. WCilld •e to . . . . . . . 

I' 

bt 1nrtit&ble t~t ·the eleme~tl of 1toppel are ent1rel7 lacldns . 
.., , • .. Ill . . . 

lD tb!a out • . The• e111DeDt ot eltOppel are a11 embraced tn 
.. '( ~ .. . . .. ~ -

' . . 
the detbiitS.on thereor found. ~ aublllu1on z of aeot1on 1962 • • , . ... . . . 

ot the 004e ot CS.YU Prooec!ure. 11111oh redi •• roU.OWaa •WheneTer . . . .. ~ . . .~ "' . 

a pal'fr ha•, bJ' h11 own de.olarat1on, aot or am1a~1o~, 1ntent1on• . . . ' . . . . 
all7 aDd 4eli'berate17 led another to b .lin. a partS.cular tb1DS 

• .,. "' - •• ~~ • 4 • .. I 

• r ~ .~ • • t • ~ . . . 
true,, -~~ to ~~. lJ»O':l. auOh bell~, he oannot,. in ~117 1lt1 t1on 

I •, , j, t t I 

arlllq out or . a~oh de~larat:tOD, ao or omt•d.on, be permltt 
~ . . . .. to .,fl.•t.rr lt,• 'lhll ooun bal ~quenu,. ba· t m 

' .. 

.; 

1 reoent 
It 

Jnwhs.Oh • 

'l'rUBt oo .• v. Sun•• 
a1 •n u 
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. 
menu or CDnoe•l.menta. with rere~enoe to the boW14in' macte bl oD• . . 
having lmowledse. aotual or. Virtual, cf the taot•~ to ~ ··~· 
ant o~ the truth,. 1th the 1ntent1~;m1 ~eaults.ias b oonli,nmaiiiail, · . 
that he mould ao1; uj»on 8\lch .talae ·atat811lenta or concil.iun-t•• or 
equivalent conduct." 

. 
Ill the preaence o~ the tore8o1DS tindSnp ot ~aot aa made l)jo 

. . 
the tr1a1 court, and, 1n the llsht ot 'tbe 1n41•peneable el•ent• 

' 
as thua tated b7 tb1a court e1eentlal. ~o be proyen in oz-cter to 
the formation ot a 'taaia tor the det:enoe r.£ · '••toppel, it ·ia •• ·: ·,· 

' 

d1ft1cUlt to understand ae it, iii Smpo•a1ble to uphold the ~ 

t1nt!1nga and conalue1ona . oZ the trial oouriJ to the ett ots that 
the de.tendallt and 1ntel'Yttnol'l ~· entitled to the beilet1t Of .. 

. 
their plea ot eatoppal to the eit;eniJ ot their d1~ere1on and Uli · ~ 

' 

ot the water ot the san D1eso river 1n t'he ~t or twe~tJ,...aric 
/ . 

cubic f et per aecond,. or iD, aD¥ otbel'. aount, and.·thiLti a8 as-..lnl' · 
. 

such right reat1Dg so1elr1n suoh U.e the o1'1 ot sa · 
Diego 1a eatopped to ·aaaert itl priol- ·and paramOUnt· right to ' tbt ~· · 

a:ac: 

enor . 
. 

Grk in 00DDtlt10A 

of 



aeope and 1••u•• ot the 1netan1) aotloD. 'rh:t.e, aa we h n eeen, 
~ t. 'l II • j 

•n4 a th1• co~ b& alread7 4eo14e4 upon the ~ormer prooe~ms, 
. 

1a an aot1an purel,- deol.ar&ton in oharaoter an4 ia one whtrelil 
' I • • 

the pla1nt1t:t baa ne1tbtr plea4ed nor attempted to prcwe llDJ' ta.ata 
L .. # • • 

which WOI''d entitle it to an7 other or atttrmat1we re11ar beJon4 . . . 
that of ba•ing ita prior ald par~t r1&ht to the Ul8 Of 'bhe 

tere Of the san Di,ego r1Ye eatabl1ebect, !hla beiDa so, the 
. 

trial court was in error in a\\twptlDa to sl•e to Ia determtn•~ 
t:lon ot thia matter an7 other or hrther eft ot tban that ot a 
deOlaratOl"J' jttdgment •· • 

It fol1ows tram tbe toresolDa oonoluelone 
' ent here1n must be nd is hereb7 mo4U1.ed eo aa to read aa tol-

• • 
It ia ad3udaed, ordered and. decreed that tbe platntltt · 

'lhe Cit.,- o't san n1ego waa at the time ot the caam~tenot!mient~ · or ·thle 
. . . ~ . 

action and now ia the owner 1n te simple or the pr1or and para• 

mount righ-t to the uae ot an tbe water ' (aurtaoe ant\. ulde1'81'-d). 
- . 

ot the san D1ego River. 1n0ludins ~t• tr1butarlel, tram it·a ,c.m..e 
. . ' 

to 1te mouth, tar the ua ·ot •a1d Tb.e Oit.J' . ot San Diego and. or ·-!t• 
' . . 

inhabitants, ·tor •11 purpoae•, aDd 1:bat said aeten&.nta, and . a h .. . . . 
~ laid defendant•, aald oro•••aomp1amants.,. and ea.eh ot ea14 

• 

oh ot laitt ~t ... . ' . 
oro •·campla1nant•• and eal4.1nternnora, ~ 
vanora .. 

• 

Shenk• J• . · 
. 

Seawell, J. 
Waate, c;JaJ .• 

Lat~gon, J .• 

ourtia, J• 

Preaton,· J. 

• 

and that · the ju~t 

a h party b rno 

. Rlobardl• J. 

• 

• 
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