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UNITED STAT~S 'DISTRICT COURT 

tiOU rt-it::HN [)15 "1 l'tc.: ·r Of" CALl ~-OHNIA 

WILLIAM W. LUDDY 

CLL:Rl( 

J 0<1 qui n G. ,\vi 1 <1 

OFFICI: Or=. --rHE CLCRK 

JO.l ll .• . C.. 0 UI1.1' thHI&II 

BAN Olt:OO, CALIFORNIA PXIOI 

Apri.J 9, 1975 

}~xicnn American Legal Defense & 
Educ<1tion:.l Fund 

Ted Bl"Clrnficld, Deputy City i\tt ·; 

C i t )' A c.! mini s t nH: i on 1.) 1 d g . 

202 C St. 

145 !\i nth St. 
S~n Francisco, C3. 94103 

Frank Ga rc:i .1 

11229 E. V~1lev Blvd. 
El Honte, Ca. 91731 

A 1 bert F. No1·cno, 

S:1n Diego, Ca. 92101 

Joseph Patcllo, Po rt i\ttorncv 

Snn Diego United Port District 

San Diego, C:1. 92112 

Hclnn:Ls, Fi.tzget·.:~ld, Rees & 
. Sh.,,-J: ,· / 

1301 U.S. ~ationa) J..',nnk BJ,: .: · . 

San Die go , Ca. 9210) 34R \-lest t-1arket St. 
San Diego, Ca. 92101 

R.E: ALBERT R. GARCIA, et a l vs RAY!-1001D HOOBLER., et a 1 

Ci 'Ji 1 No; 74-301-T 

You are hereby notified that O>:<..lcr on motions for sum1:1c1 1~Y iL·d ~~ mer.t 

0ncl to dismiss. and jud p ,ent on decision bv the court 

in each of the above-entitled cases was entered in the docket on 

April C), J07'i 

xx copy enclosed. ___ copy r.ot enclosed . ... 

When the time for appeal has expired (without appeal. being tak en), 

counsel must arrange for pickup of their exhibits without further 

notice. Unless you respond within thirty days, they will be destroyed 

or otherwise disposed of pursuant to Local Rule 20 (a). 

I hereby certify that this notice was mailed on Apci1 9, 197 5 

.... ····-· . -· · 

WILLIAH \·J. / LUDDY, Clerk 

By 

.'. ~f'._\l.ty C crK 
Cynthia H. }'rccman 
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SOLfl'lll~ !\N DISTRICT Of CAL I FORNI/\ 

Ctvt'L ACTION FILE No. 74-JC il-T 

ALBERT R. G/\RCl/\ ct ol, 
Plnintiffs 

vs. 

R..:\Y~lOND HOOBLER., Chief of Pol ice, 
ct al, 

Defendants 

This action came on for t.xilll{ (hearing) before the Court, Honorable HOh1fdZD 13. 

TURRENTINE , Unileu Slates Di~tricl Judge, prc!:;iding, and the issues h:-..ving bCC'n duly ~l:'i~~ 

. (heard) and a dl'Cision having been duly rendered, 

It is Ordered and Adjudged that defendant Chi cf of Police Hoobler's 
motion to ~ismiss is granted, with 30 days leave to amend. 

IT IS ORDERED that defendant San Diego Port Co~nission's motion 
to dismiss is eranted without leave to amend. 

IT IS FURTHER ORDERED that defendants Nay's and Dick's motion for 
summary judgment is granted . 

Dalc.-d <lt S~n Dicf0o, California ,this 7th day 

of April • 19 7 5 

.. .. UILLJ:i\!'1 .. \-L .. LlJUf)'f .. .. ........ ...... ..... .. 
Clerk of Court 

Ey 
Cynthia ~1. F!.·ccuwn 
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F ~lED 

APR 7 1975 

UNITED STATES DISTRICT. COURT 

SOUTHERi~ DISTRICT OF CALIFORNIA 

ALBERT R. GARCIA, OSCAR NEZTA, 
indivi dual ly and on behalf of 
a ll persons s i milar ly s ituated ; 
:t-1EX ICAi~ ANERICAN POLITICAL 
ASSOCIATION (MAPA), National 
City Chapter; UtliTED CALIFOlUHA 
MEXICA~~ ANERICAN ASSOCIATION, a 
non-profit organization; and 
MOVIlHLn'O ESTUDIA;:HIL CHICANO 
DE AZTLAN (MECIIA) , SouthVJes tern 
College Chapter, 

Plaintiffs, 

V. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

RAY1'10i-JD HOOBLER , Chief of Police, ~ 
City of San Diego; SAN DIEGO PORT 
COMMISSION ; DON NAY , Chairman, San ~ 
Diego Port Conm1ission; \HLLIA11 L. 
DICK, Director Harbor Police Depart-~ 
ment, ) 

Defendants. 
) 
) 
) _________________________________ ) 

Background 

No. 74-301-T 

ORDER ON MOTIONS fOR 
SUL'fr1ARY JUDG;>!E~H AND 
TO DIS!·1ISS 

<I: 

Four individual l1exican Americans and four 't1exican 

American political groups bring this action for declaratory 

relief and to enjoin the Chief of the San Diego Cit y Police 

Raymond Hoobler, the San Diego County Sheriff 'Jolm Duffy, 

and the San Diego Port Con~iss ion (as well as Don Nay as 

Chairman of the Comrnis s ion and \.Ji lliarn Dick as Director of 
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the San Diego Port District's Harbor Police Department) I 
from permitting their subordinates to engage in an nllegei 

"pattern and practice" of itil.terrogating, detaining, and 

arresting I·!exican Americans and other Latins Hho \.Jere 

thought to be in the country illegally. 

In the Court's Order on Motions for Summary 

Judgment and to Dismiss dated January 8, 1975, defendants 

Attorney General Saxbe, Williams, Coffman, Sheriff Duffy, 

A~torney General Younger, San Diego Port Co~nission, Chie ' 

of Police Hoobler, Nay and Dick were dismissed. 

On February 7, 1975, the plaintiffs filed their 

amended complaint for injunctive and · declaratory relief, 

naming as defendants, Chief of Police Raymond Hoobler, 

San Diego Port Comrrtission, Don Nay as Chairman of the 

San Diego Port Commission, and William Dick as Director 

the Harbor Police Departmeni. 

S~bsequently, the defendants moved to dismiss 

in the alternative for summary j udgraen t. The hearing 

occurred March 17, 1975. At that time the Court took the 

matter under submission. 

I. DEFENDANT HOOBLER: 

In the Court's January 8, 1975, order, the 

Court found that the pleadings were conclusory in nature. 

Under the guidelines set forth by the Ninth Circuit Court 

of Appeals in Finley v. Rittenhouse, 416 F.2d 1186, (9th 

Cir. 1969), the Court dismissed the complaint with leave 

to amend. 

After reviewing the amended comp laint, and 

after hearing the arguments of counsel, the Court is of· 

the opinion that t~e pleadings are still conclusory and, 

thusly, inadequate. 

2. 
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~ · --, 

In the amended complaint the pL:lintiffs set 

forth six alleged incidents, none of which were related 
I 

I 
in time, place, or locale. ,The incidents arc as follows: i 

l) On January 7, 1973, Juan Luis Rodriguez and' 

Expedite Madrigal were allegedly stopped, interrogated, 

detained, and arrested for a period of four hours by polite 

officers and agents of the San Diego Police Dep ar tment fo~ 

the alleged purpose of determining and ascertaining their 

r~ght to be or remain in the United States. The alleged 

event occurred at 9:05A.M. iri the San Ysidro area, a 

short distance north of the U.S. Port of Entry, in the 

vicinity of a major thoroughfare. 

2) On May 3, 1973, plaintiffs a llege that 

officers of the San Diego Police Department entered the 

church school grounds of Our Lady of Guadalupe. Church in 

the Logan Heights area, to stop and interrogate an 

instructor'~ aide concerning the right of members of 

instructor's class to remain in the U~ited States. 

3) On June 23, 1973, plain tiff Oscar i·lez ta 
I 

I 
was allegedly stopped, interrogated, and detained by an I 

officer of the San Diego Police Department as to Mez~a's \ 
I 

right to remain within the United States. The officer 

interrogated and allegedly prevented plaintiff from 

fixing his car. The officer threatened to arrest.plain-

tiff if he did not prove his citizenship. At thQt point 

plaintiff challenged the officer's basis for asking the 

questions. The officer allegedly grabbed pl~intiff's 

arm. The aforementioned incidents occurred on some high-

way within .the San Diego area. 

I 

4) On July 13, 1973, officers of the San Diego , 

Police Department entered the Full Gospel Miss ion Church, 
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located at.441 First Street, San Diego, and allegedly 

stopped, interrogated and detained seven persons who nrc 

members of plaintiffs' 6lass, for the purpose of deter-

mining nnd as ccrtaining \vhe ther or not the persons \vere 

illegally \vi thin the United States. 

5) On July 18, 1973, officers of the San 

Diego Police Department conducted an alleged "drar;net" 

operation during which they allegedly stopped, interroga 

6) On July 29, 1973, plaintiff Albert Garcia, 

while at the San Diego International Airport, Boarding 

Gate No. 9, was detained for interrogation by a Harbor 

Police Officer, who believed that plaintiff Garcia was 

an illega l ~lien. The Harbor Police Officer threatened I 
~ I 

to arrest plaintiff Garcia if he did not show proof of 

United States citiz enship . The officer aller;cdly I 
l 

physically prevented plaintiff and his wife from proceedin; 

::c:o::::::i::t:1:o~0:;~::·:::·f:::h:ourt notes that in I 
I 

Plaintiffs' pleadings may be sufficient to state 

a claim for individual causes of action under 42 U.S.C. 

§1983, but the Court notes that the plaintiffs in the 

instant cases are seeking to state a claim of an ~llcged 

"pattern and practice" of infringemen t of constitutional 

rights. Guidelines have been set forth as to what must 

be alleged in the pleadings to estab lish a "patt.:ern and 

practice" lav.'suit. See, Counci l of Oq:anizations on 

Phi lade lp hi a Po li cc Accoun t<1h i li ty and Rc::~;pons :i.b i li ty c t ·· 

4 . 
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v. L. Riz~o ct a l., 357 f.Supp. 1289 (E. D. Penn. 1973); 

\~. Lc\vis ct .:11. v . F. Kugler, 446 F.2d 1343, (3rd Cir. 

1971); H. Wccht et al . v. M0rsteller et nl., 363 F.Supp. 

1183 (W.D. Penn. 1973); L.:1nkford v. Gel s ton, 364 F.2d 

19 7 (4th C i r, 19 6 6) ; T . Schnell v . City of Chic <q~ o , L1 0 7 

F.2d 1084 (7th Cir. 1969). 

In the above cited cases the "pattern and 

practice" is es tnb lished by either a shmving of numerous 

offenses perpetrated by a single officer or group of 

officers, or by a shmving of a large number of incidents 

tending to evidence the effectuation of a plan conceived 

by high ranking officials. 

The instant case presents only six separate 

incidents over a six months' period, which occurred 

in totally unrelated locales. \mile the Court c anno t 

state a magic number of incidents which must be pleaded 

to state a claim, the Court finds that the six incidents 
I. 

-I 

pleaded herein fail to establish a "p;ttern and practi ce" 

of detaining, interroga ting , and arresting plaintiffs 

solely on the basis of their Latin appearance. 

Therefore, defendant Chief of Police Hoobler's 

motion to dismiss is hereby granted, with 30 day s ' leave 

to amend. 

II. DEFEKDANT SAN DIEGO PORT COMMISSION: 

As set forth in the January 8, 1975, opinion 

of the Court, there are two possible jurisdiction~l bases 

for equitable relief against the Port Commission: 28 

U.S.C. §1343 in conjunction with a cause of action under 

42 U.S.C. §1983; and 28 U.S.C. §1331 in conjunctio~ with 

an implied cause of action. 

Regarding the 42 U.S.C. §1983 jurisdictional 

5. 
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basis, the Court reaffirms its prior holding at pngc 10 

of the January a. 1975, order ~herein the Court stated 

that: ''As a subdivision of the state, it (Port Conmli.s -
. ' 

sian) is not subject to a suit for i.njunction under 

§1983." 

Regarding the · 28 U.S.C. §1331 jurisdictional 

basis, the Court cites and reaffirms its earlier position1 

i 
at pages 13-16 of the January 8, 1975, opinion, wherein t~ t 

Court stated: I 
The other potential ·bar to a claim under 

§1331 is the jurisdictional amount . In 

injunction suits, the amount in controversy 

is not the amount that · the plaintiff might 

recover at law, but rather the value of the 

right to be protected or the extent of the 

injury to be prevented. 

The courts have followed wi~e ly divergent 

courses in attempting to measure the value 

of fundamental constitutional rights. Some 

courts have denied jurisdiction on the ground 

I 
I 
I 
I 
I 
I 

I 

I 
that it is impossible to assign a dollar value \ 

to basic constitutional rights, while other 

cou~ts have found jurisdiction on the belief 

that these same rights are worth $10,000 

almost by definition. 

The Court also stated at pages 15-16 of the January 8, 

1975, opinion that: 

The constitutional rights alleeedly 

violated in the c.:1i:>e suo judice a1·e more 

easily susceptible to valuation than 

6. 
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the intangible right of free speech. 

Illegal interrogations, detentions, 

. ' 
and arrests may hnve a clo s e similarity 

to co~non lnw torts like fal s e imprison-

ment, fal s e arrest, battery, and a ssault, 

and may be evaluated accordingly. Measured 

by this standard, the complaint in this 

case offers hardly a jot of evidence that 

Albert Garcia, the class representative, 
. . 

was injured in the amount of $10,000. 

The Court dismissed the first complaint with 

leave to file an amended complaint asserting facts 

giving rise to a colorable claim of $10,0 00. In their 

amended complaint, the plaintiffs allege that there Has 

a 15 minute detention and that there was slight physical 

force used ~o detain the plaintiff. In spite of the 
, 

amended allegations by the plaintiffs, the Court finds 
"' 

that the allegations still do not equate with a $10,000 

amount in controvers y. Thus, the Court lacks subject 

matter jurisdiction over the action regarding the San 

Diego Port Commission. 

Therefore, the Court hereby grants defendant 

Port Cowrnission's motion without leave to illnend. 

III. DEFENDANTS DOl~ NAY a nd \HLL I AM DICK 

I 
I 
I 
1 

I 
Defendants Nay and Dick made a motion to dismis :; 

• i 

or in the alternative for summary judgment. Plaintiffs I 
I 

had ample notice and opportunity to ans~..; er both the moti o~ . 

to dismiss and the motion for swnmary judgment. 

Court has considered both the pleadings and the 

The I 
! . i 

prcffered t 
I 
I 

affidavits. Therefore, in accordance \·lith the :rule s e t I 
I 

forth by the Ninth CiJ.:cui t .Court r.Jf Appe& ls in ~ os t c r~ 

'l . 



1 

2 

3 

4 

5 
.• 

a 

7 

8 

9 

10 

11 

12 

13 

14 

15 

1G 

17 

18 

19 

: 
; 20 .. 

21 

22 

23 

24 
·' :· 

-: - 25 -· 

. . 26 

27 

28 

20 

) 30 
\' 

31 

32 

l'f'l-ll• n• !J.U.no 

~-~·T.l-J<N~:-IIiOII 

" 

-,• 

v . Paulin c ' s Sports\,' c ;1 r , In c. . , 3 91 F . 2 d 81 ( 9 t h C i r . 

1968), the Court mustconvert defendant's motion to dis-

miss into a motion for s~~nnry judgment. 

Under the appropria.te circumstances the Court 

may grant a summary judgment in an action under the Civil 

Rights Act. Ryan v. Scoggin, 245 F.2d 54 (lOth Cir. 

1957); Sar elas v. Porikos, 320 F.2d 827 (7th Cir. 1963). · 

In the instant case plaintiffs allege one 

instance of Harbor Po lice involvement in the allc 13 ed 

"pattern and practice." The one instance alleged does 

not contain any facts which lead to the belief that 

there will continue to be a threat or that there is any 

pattern,practice, or policy of the San Diego Un ified Port , 
I 

District, the Harbor Police, Nay or Dick. 

In Council of Organizations on Philadelphia 

Police Ac countabili ty an d Responsib ility et al., v. L . 

Rizzo, ~t a l., supra; Lankford v. Geltson, supra ; I· 

Schnell v. City of Chicago , supro. ; ll. \-Jecht et o.l.., v. 

Marsteller et a l., supra ; \-J . Lewis et al., v. F. Kugler, 

supra, the respective courts set forth guidelines for 

establishing a viable "pattern and practice" case. The 

six incidents alleg ed fail to follow those guidelines 

and are isolated as to time, p l ace, and locale. 

The~efore, the Court finds that there is no 

genuine issue as to any material fact and that defendants 

Don Hay and Hilliam Dick are entitled to judgme nt• as a 
• 

matter of law. 

Defendants' Nay and Dick's motion for sununary 

judgment is hereby granted. 

In summation the Court: 

a) Grants defendant Chief of Police l!ooble1.·' s 

8. 
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motion to dismiss I \vi th 30 days leave to nmencl; 

b) Grants defendant .So.n Diego Port Conun ission •. 

motion to dismiss without lc2ave to ame nd; 

c) Grants defendants No.y and Dick •s motion for 

sununary j udgrnent . 

DATED: Apri l 4, 1975. 

/-- ---- --J 
-?.<:_oc_-d_t2. lu:_-L-~,;~.,____ _____ _ 
United S tat6s District Judge 

COPY TO: 

Joaquin G. Avila, Esq . 
!'1exican American Lega l Defense and 
Educationa l - Fund 
1~ 5 NinLh Street 
Sa n Francis~o. California 94103 

Frank Garci~. Esq . 
112 29 E. Valley Bl vd ., 
El Mon te, California 91731 

Albert F. Mo reno, Esq . 
348 West Market St. I 

San Diego, CA 92101 

Te d Bromfield, Depu t y City Atty 
City Administration Building 
202 C Street 
San Diego, Ca· 92101 

Joseph D. Patello, Port Attorney 
San Diego United Port District 
San Diego; CA 92112 

Mcinnis , Fitzgerald , Rees & Sharkey 

1301 U.S. National Bank Eldg. , 
San Diego, California 92101 

9. 
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--CLERK, U.S. DISTRICT COURT , 
SOUTHERN DISTRICT of CALIFORN\i\ 
BY. 

FOR THC 

SOUTHERN DISTlUCT OF CAL}FORNIA !PEPUlY 

.-----o;,criR""1·TE7.TA, on behalf of all 
pc•rscJCl:..: sit;til.:Jrly d.cuat:cd; 
l11~XlC!IIl !1:-ii::!UCi\i' l'OLlTICI\L 
ASSOC111Tl01~ (:11\1'1\) . t~acion;tl 

CIVIL ACTION FILC No. 74-301-T 

City Ch:Jpt.cr; UlllTi~D Ct\1.11'0!\tHI\ 
HEXICIIN Ai·li::J.:.IC!I:J ASSOCIATION, a 
nonprofit: org;mi:-.at:ion; and 
l10V Ulll::NTO ESTLJ!lli\N'!'l L ClllCI\t~O 
DE AZTLAN (~!ECI:A), Southwestern 
Collc~ e Chapter; Ci\Si\ JUSTICIA, 
an unincorporated association, 

v. 

Ri\Y!10ND HOOBLER, Chid of Police, 
City of San Dic~o. 

.JUDGMENT 

This action came on. forYJdxk (hearing) before lbe Court, Honorable HOWARD B. 

TURRENTINE, Unilcd Slales District Judge, presiding, and Lhe issues having been duly ~Xitl 

(heard) and a decision havin;:_:; been duly rendered, 

It is Ordered and Adjudged 

that the Court grants defendant Hoobler's motion for summary 
Judgment. 

Dated at 

of August 

---

' ' 

San Diego, .California 

, 197 5 . 

, this 7th 

HILLIAM \v. LUDDY 

By 

day 
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~: L t t) 

/\UG ? 19/ 5 

(l.l,,t., v.'J. l.i:, i •. •C/ COU2 T 
SOUlHEf(I'-J Di:,T £; iC1 Of CAL/f'O,\NIA 

UY 
DEPUTY 

UNITED STATES DISTRICT COU RT 

SOUTHERN DISTRICT OF CALIFORNIA 

OSCAR MEZTA , on beh a l f of all 
persons s i mi l arly situa t ed ; 
HEXICAN AHERICAN POL ITICAL 
ASSOCIATION (i1APA) , Nat i ona l 
City Chapter; UNITED CALIFORN IA 
HEXICAN Al·lERICAH ASSOCIATION, a 
nonprofit organiza ti on ; and 
MOVIMIENTO ESTUDIANTIL CHICANO 
DE AZTLAN (l'1ECEA), So].lthwes tern 
College Chapte r; CASA JUSTICIA , 
an unincorporated association, 

v. 

I 
I 

Plaintiffs, 

RAYMOND HOOBLER , Chief of Police, 
City of San Diego, 

Defendant. 

Background: 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

1\:o . 74-301-T 

ORDER GKANTE·JG HOTIOi~ 
FOR S !J.Ji·ll\.RY JUDGi'lSNT 

One individual Mexican American and four H~xican 

American political groups bring this action for declaratory 

~elief and to enjoin the Chief of the San Diego Cit~Police 

Raymond Hoobler from peLmitting his subordinates to engag e 

in an alleged 11 pattern and practice'' of interrogating, 

detaining, and arresting Mexican Americans and other Latins 

who were ihought to be in the country illegally . 

In the Court's Order on Mot ions for Sun®ary Judg-

ment and to Dismiss dated J anuary 8, 1975, defendants 

l. 
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Attorney General Saxbc, Williams, Coffman, Sheriff Duffy, 

Attorney General Younger, San. Diego Port Commission, Chief 

• 
of Police Hoobler, Nay and Dick were dismissed. 

On February 7, 1975, the plaintiffs filed their 

amended complaint for injunctive and declaratory relief, 

naming as defendants, Chief of Police Raymond Hoobler, San 

Diego Port Commission, Don Nay as Chairman of the San Diego 

Port Commission, and \.Jilliam Dick as Director of the Harbor 

Police Department. 

Subsequently, the defendants moved to dismiss 

or in the alternative for surnm.ary judgment. The hearing 

occurred March 17, 1975. On Apri l 7, 1975, this Court 

entered an order wherein the mot ions of defendants San 

Diego Port Commission, Don Nay , and Wi lliam Dick, vJere 

_granted without leave to amend, and defendant Hoobler's 

motion to dismiss was granted with 30 days leave to amend. 

On May 12, 1975, plaintiffs Oscar 1"-!ctza, Hexi can 

American Political Association, United California Hcxican 

American Association, Hovimiento Estudiantil Chicano De 

Aztlan, and Casa Justicia, filed their second amended 

complaint for injunctive and declaratory relief. 

Subsequently, defendant Chief of Police Hoobler 

noticed a motion to dismiss, or in the alternative fqr 

summary judgment for June 9, 1975. During the hearing, 
• 

counsel for defendant Hoobler brought to the Court's• 

attention the fact that the plaintiffs had submitted no 

affidavits in contravention to those filed by defendant 

P r t to Fed R Cl.·v P 56 The Court at that time u suan . · . . . . . ~ ~ 

granted piaintiffs an extension of time until June 20, 

1975 by which time they were to have their opposing affidavi ; 

2. 
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filed. It appears from the record now before the Court 

that plaintiffs have failed to prpffer any opposition 

affidavits in accordance with. fed.R.Civ.P. 56(e), and 

therefore thr.:: :.:.'ourt enters the following order: 
., 

-. . . . · 
I. DEFENDAhl . HOOBLER: 

In the Court's January 8, 1975, order, the Court 

found that the pleadings were conclusory in nature. Under 

the guidelines srl~_forth by the Ninth Circuit Court of 
. - . , ..: . 

A p p e-a l s ·. : L ~- • ~ • .L ::_ i :;-; '' . R i t ten h o us e , 416 F . 2 d 118 6 ( 9 t h C i r . 

1969), the Court dismissed the complaint wLth leave to 

aBend. Again on April 7, 1975, the Court entered an order 

reiterating the earlier holding, that the allega tions in 

the complaint were too conclusory and thus, inadequate. On 

May 12, 1975 the plaintiffs filed their second amended 

complaint for injunctive and declaratory relief. 

After reviewing the second amended complaint, and 

after hearing 'the arguments of counsel, the Court is of the 

opinion that plaintiffs have added no substance to the bare 

bone conclusory allegations which were alleged in the first 

amended complaint. Thus, the Court finds the pleadings to 

be inadequate. 

In this final order of dismissal for failure to 

state a claim upon which relief can be granted, it is the 

Court's feeling that the earlier orders of January S, 1975, 

and April 7,. 1975, shed considerable light on the rationale 
•• 

underlying the instant dismissal. In the Court's Order on 

Motions for Sunmtary Judgment and to Dismiss, dated April 7, 

1975, the Court stated at page 4-5: 

·Flaintiffs' pleadings may be sufficient to 

state a claim for individual causes of action 

pursuant to 42 U.S.C~ §1983, but the Court 

3. 
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notes that the plaintiffs in the instant 

case are seeking to state a claim of an 

alleged "pat tern anc1 pruc ti ce" of infringe-

rnent of constitutional rights. Guidelines 

have been set forth as to what must be 

alleged in the pleadings to establish a 

"pattern and practice" lawsuit . Sec , 

Co uncil of Organizations on Philadelphia 

Police Accountability and Resoonsibility 

et al v. Rizzo et a l., 357 F.Supp. 1289 

(E.D. Pa.l973); Lewis et al v. Kugler , 

446 F.2d 1343 (3d Cir. 1971); Wecht ct al. 

v. Mars tell er et al ., 363 F.Supp. 1183 

(W.D.Pa. 1973); Lankford v. Geleston, 364 

F.2d 197 (4th Cir.l966); Schnell v. City 

of Chicago, 407 F.2d 1084 (7th Cir. 1969). 
/ 

In the above cited cases the "pattern and 

practice" is established by either a shaH-

ing of numerous offenses perpetrated by a 

single officer or a groupo£ officers, or 

by a showing of a large number of incidents 

tending to evidence the effectuation of a 

plan conceived by high ranking officials. 

' The instant case presents only six separate 

incidents over a six months' period, which 

occurred in totally unrelated locales. Whil e 

the Court cannot state a magic number of i .-. -

cidents which must be pleaded to state a claim, 

the Court finds that the six incidents pleaded 

4. 



. 1 
" I 

.~ 
1 

l 1 

2 

3 

4 

5 
. 

6 

7 

8 

9 

10 
,.. 

11 

12 

l 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 . 
24 · ·-
25 

26 

27 

28 

29 
I 

30 

31 

32 

-, 
l"l'l-BnndJJtono 

5·3·72-lOOM-9401 

. 
', --

herein fail to est.:1blish a "p.:1ttern .:md 

practice" of detaining,· interrogating, 

and arresting plaintiffs solely on the 

basis of thei.r Latin appearance. 

The Court's posit ion has not chan~cd since the April 7, 1975, 

order, and the plaintiff has proffered nothing in the way 

of substance to the Court to alter the Court's opinion 

reg~rding the conclusory nature of the allegations. There 

fore, the Court f inds that there is no genuine issue as to 

any material fact and that the defendant is entitled to a 

judgmen t as a ma tter of la\v. 

Additionally, as discussed earlier in this order , 

at the time of the hearing on June 9 , 1975, defendant 

Hoobler raised the fact that plaintiffs had failed to 

pr6ffer affidavits to the .Court which were in contravention 

to the defend~nt's affidavits on file . At that time the 

Court granted~ laintiff a 10 day extension, during which 

time plaintiff could, if he so wished, file counter affi 

davits in accordance with Fed.R.Civ . P. SG(e) In Fed.R .Civ .P. 

56(e), it is stated that: 

. When a motion for sun~ary . judgment is 

made and supported as provided in this rule , 

an adverse party may not rest upon the mere 

allegations or denials of his pleading, but 

his response, by affidavits or as otherwi~e 
• 

provided in this rule, must set forth specific 

facts showing that there is a genuine issue for 

trial. If he does not so respond, summary 

judgment , if appropriate, shall be entered 

against him. 

5 . 
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Sec, 6 J. Moore, Federa l Practice ~56.22[2] at 2822, wherein 

it is stated: 

And while pleadings arc to be' construed· 

liberally in favor of the pleader on a motion 

to dismiss or for judgment on the pleadings, 

when such a motion is turned into a motion 

for sunmwry judgment the party oppos ine summa ry 

judgment must normally disclose the merits of 

his case or defense; and his failure to do so 

ends his entitlement to the rule of liberally 

construing the pleadings in his favor. Inter -

nat ional Longshoremen 's and \·larehouse!llcn' s 

Union v. Kuntz, 334 F.2d 165 (9th Cir. 1964). 

Plaintiff has failed to proffer any affidavits 

in contravention of defendant's affidavits. Therefore, 

the Court finds an additional rationale for . the granting of 

summary judgm~nt in favor of the defendant. 

In Summation: 

the Court grants defendant Hoobler's motion for 

summary judgment. 

DATED: August 6, 1975. 

COPY TO: ALL COUNSEL 

.L /) II ,...... { A </] - . 
~'2.1.'):0.M' K? . .lbfd_vL..L>~---=--· -,------
ited State~District Judge 
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