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~—4 CLERK, U. S. DISTRICT COURT,
SOUTHERN DISTRICT OF TEXAS

\ FILED
2 81380
\  UNITED STATES DISTRICT COURT JuLz s
| SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION JESSE E. R, CLERK
BY DEPUTY;

MDL NO. 398

IN RE
ALIEN CHILDREN

Con o on on on

EDUCATION LITIGATION

ORDER

The Court, having comnsidered the State's motion for a stay of
order pending appeal and the memorandum, arguments, and exhibits
in support of that motion, concludes that a stay would substantially
harm the plaintiffs and would not serve the public interest. Accord-
ingly, the Court hereby ORDERS:

The State's motion for a stay of order pending appeal is
DENIED.

The Clerk shall file this Order and shall provide counsel for
all parties with a true copy.

DONE at Houston, Texas, this the 2? day of July, 1980.

United States District Judge
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Supreme Court of the Tnited States

No. A-179

CERTAIN NAMED AND UNNAMED NON-CITIZEN CHILDREN
AND THEIR PARENTS,

Applicants

TEXAS, ET AL.

MO REED R FANR.

UPON CONSIDERATION of the apolication of counsel
for the applicants, the memorandum of the United States in
support of the application and the memorandum of Texas in

opposition thereto,

IT IS ORDERED that the stay entered by the United
States Court of Appeals for the Fifth Circuit, No. 80-1807,
August 12, 1980, is hereby vacated. In accordance with the
opinion filed with the Clerk this date, this order is without
prejudice to the right of an individual school disecrict,
or the State on its behalf, to apoly for a stay of the
injunction entered by the United States District Court for
the Southern District of Texas, MDL No. 398, July 21, 1980.

/s/ Lewis F. Powell, Jr.
Associate Justice of the Supreme
Court of the United States

Y tiGuAEL LiuaR, ¢
Datad thisiiien A true ;:::: tGnAsl fue a8,

day of September, 1980 Clerk oizfie &5P::.~LZA :> Usited States
BY AL

Deputy



SUPREME COURT OF THE UNITED STATES
No. A-179

Certain Named and Unnamed Non-

Citizen Children and Their e
Parents, Applicants, On Application to Vacate

b, Stay.

State of Texas et al.
[September 4, 1980]

MR. Justice PoweLL, Circuit Justice.

This is an application to vacate an order of the United
States Court of Appeals for the Fifth Circuit, staying pending
appeal an injunction entered by the United States District
Court for the Southern District of Texas. The District
Court held that § 21.031 of the Texas Education Code, which
prohibits the use of state funds to educate alien children who
are not “legally admitted” to the United States, violates the
Equal Protection Clause of the Fourteenth Amendment.!
The Court enjoined state education officials from denying
free public education to any child, otherwise eligible, due to
the child’s immigration status. The District Court denied
the State of Texas’s motion to stay its injunction, because
the Court found that a stay “would substantially harm the
plaintiffs and would not be in the public interest.” The
Court of Appeals, upon subsequent motion of the State,
stayed the injunction pending appeal without opinion.

Plaintiffs below, and applicants here, are a class of school-
age, ‘“undocumented” alien children, who have been denied
a free public education by the operation of § 21.031, and their

L Another Federal District Court in Texas had previously held that
§21.031 violates the Equal Protection Clause as applied to the Tyler
Independent School District. Doe v. Plyler, 458 F. Supp. 569 (ED Tex.
1978), appeal pending, No. 78-3311 (CA5).
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parents.® Precise calculation of the number of children in
Texas encompassed by this description is impossible. The
State estimates that there are 120,000 such children, but the
District Court rejected this fizure as “untenable” and ac-
cepted a more modest estimate of 20,000 children. These
undocumented children have not been legally admitted to the
United States through established channels of immigration.
None, however, is presently the subject of deportation pro-
ceedings, and many, the District Court found, are not de-
portable under federal immigration laws. The District Court
concluded that “the great majority of the undocumented
children . . . are or will become permanent residents of this
country.”

This case came before tire District Court as a result of a
consolidation, by the Judicial Panel on Multidistriet Liti-
gation, of lawsuits filed in all federal judicial district in Texas
against the State and state education officials challenging the
validity of §21.031. No other State has a similar statute.
The Court found that §21.031 effectively denied an educa-
tion to the plaintiff children. Although they could attend
school upon payment of tuition, the Court further found
that such payment is beyond the means of their families.
It held that the Equal Protection Clause applies to all people
residing in the United States, including unlawful aliens. Tt
recognized that no precedent of this Court directly supports
this ruling, and, therefore, relied on analogous rulings of this
Court, see, e. g., Matthews v. Diaz, 426 U. S. 67, 77 (1976)
(Due Process Clause applies to aliens unlawfuily residing in
the United States), and precedents in lower courts, see
Balanos v. Kiley, 369 F. 2d 1023, 1025 (CA2 1975) ( dictum),
In addition, the Court found guidance in the language of the
Equal Protection Clause, which extends protection to persons
within a State’s jurisdiction, and ruled that a state law which
purports to act on any person residing within the State is
subject to scrutiny under the clause.

*The United States intervened on the side of plaintiffs below and has
filed here a statement in support of the application to vacate the stay.
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The District Court then determined that the Texas statute
was subject to strict scrutiny because it impaired a funda-
mental right of access to existing public education. It sought
to distinguish San Antonio School Board v. Rodriguez, 411
U. S. 1 (1973), which held that the Constitution does not
protect a right to education, at least beyond training in the
basic skills necessary for the exercise of other fundamental
rights such as voting and free expression. Id., at 29-39. The
Court observed that §21.031 established a complete bar to
any education for the plaintiff children, and thus raised the
question reserved in Rodriguez of whether there is a funda-
mental right under the Constitution to minimal education.
It stressed that an affirmative answer to this question would
not involve the federal courts in overseeing the quality of
education offered by the States, an involvement condemned in
Rodriguez. Applying strict scrutiny, the court held the
statute violative of the Equal Protection Clause because it
was not justified by a compelling state interest. While not
explicitly so holding, the Court also implied that it would hold
the statute unconstitutional even if it applied rational basis
scrutiny or merely required that the law be substantially
related to an important state interest.

1L

“The power of a Circuit Justice to dissolve a stay is well
settled.” New York v. Kleppe, 429 U. S. 1307, 1310 (1976)
(MarsHALL, J., in chambers). See Meredith v. Fair, 83 S. Ct.
10, 9 L. Ed. 2d 43 (1962) ( Black, J., in chambers). The
well-established principles that guide a Circuit Justice in
considering an application to stay a judgment entered below
are equally applicable when considering an application to
vacate a stay.

“[T]here must be a reasonable probability that four
members of the Court would consider the underlying
issue sufficiently meritorious for the grant of certiorari
or the notation of probable jurisdiction; there must be a
significant possibility of reversal of the lower court’s
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decision; and there must be a likelihood that irreparable
harm will result if that decision is not stayed.”

Times-Picayune Publishing Corp. v. Schulingkamp, 419 U. S.
1301, 1305 (1974) (PowkLL, J., in chambers). When an ap-
plication to vacate a stay is considered, this formulation must
be modified, of course: there must be a significant possibility
that a majority of the Court eventually will agree with the
Distriet Court’s decision.

Respect for the judgment of the Court of Appeals dictates
that the power to dissolve its stay, entered prior to ajudica-
tion of the merits, be exercised with restraint. A Circuit
Justice should not disturb, “except upon the weightiest con-
siderations, interim determinations of the Court of Appeals
in matters pending before it.” O’Rourke v. Levine, 80 S. Ct.
623, 624, 4 L. Ed. 2d 615, 616 (1960) (Harlan, J., in chambers).
The reasons supporting this reluctance to overturn interim
orders are plain: when a court of appeals has not yet ruled
on the merits of a controversy, the vacation of an interim
order invades the normal responsibility of that court to
provide for the orderly disposition of cases on its docket.
Unless there is a reasonable probability that the case will
eventually come before this Court for plenary consideration,
a Circuit Justice’s interference with an interim order of a
court of appeals cannot be justified solely because he dis-
agrees about the harm a party may suffer. The applicants,
therefore, bear an augumented burden of showing both that
the failure to vacate the stay probably will cause them
irreparable harm and that the Court eventually either will
grant certiorari or note probable jurisdiction.

This is the exceptional case where it appears, even before
decision by the Court of Appeals, that there is a reasonable
probability that this Court will grant certiorari or note
probable jurisdiction. The District Court’s holding that the
Equal Protection Clause applied to unlawful aliens raises a
difficult question of constitutional significance. It also in-
volves a pressing national problem: the number of unlawful
alien residing in our country has risen dramatically. In more
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immediate terms, the case presents a challenge to the ad-
ministration of Texas public schools of importance to the
State’s residents. The decision of the Court of Appeals may
resolve satisfactorily the immediate question. But the over-
arching question of the application of the Equal Protection
Clause to unlawful aliens appears likely to remain.

It is more difficult to say whether there is a significant
probability that a majority of this Court eventually will agree
with the District Court’s decision. Matthews v. Diaz, supra,
upheld the power of the Federal Government to make distinec-
tions between classes of aliens in the provision of Medicare
benefits against a claim that the classification violated the
Due Process Clause. The Court’s resolution of the case
rested, however, on Congress’s necessarily broad power over
all aspects of immigration and naturalization, and we spe- :
cifically stated that “equal protection analysis . . . involves
significantly different considerations because it concerns the
relationship between aliens and the states rather than between
aliens and the Federal Government.” 426 U. S., at 84-85,
The District Court relied explicitly on this distinction in
holding that the Equal Protection Clause applies to the
State’s treatment of unlawful aliens. Likewise, as mentioned
above, the court relied on a reservation in San Antonio School
Board v. Rodriguez, supra, to find room for its holding that
there is a constitutional right to a minimal level of free
public education. Thus, while not finding direct support in-
our precedents, the Court concluded that these holdings are
consistent with established constitutional principles.

Although the question is close, it is not unreasonable to
believe that five Members of the Court may agree with the
decision of the District Court. This is not to suggest that I
have reached any decision on the merits of this case or that
I think it more probable than not that we will agree with the
District Court. Rather, it recognizes that the Court’s de-
cision is reasoned, that it presents novel and important issues,
and is supported by considerations that may be persuasive
to the Court of Appeals or to this Court. Further, it may be
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possible to accept the District Court’s decision without fully
embracing the full sweep of its analysis.
111

Applicants also have presented convincing arguments that
they will suffer irreparable harm if the stay is not vacated.
The District Court, having before it the voluminous evidence
presented during trial, explicitly relied on the probable harm
to plaintiffs in denying the State’s motion to stay the in-
junction. Undocumented alien children have not been able
to attend Texas public schools since the challenged statute
was enacted in 1975. The harm caused these children by lack
of education needs little elucidation. Not only are the chil- -
dren consigned to ignorance and illiteracy; they also are
denied the benefits of association in the classroom with stu-
dents and teachers of diverse backgrounds. Instead, most
of the children remain idle, or are subjected prematurely to
physical toil, conditions that may lead to emotional and be-
havioral problems. These observations appear ta be sup-
ported by findings about the condition of the children in
question.

The State argues that the stay works minimal harm on
applicants because they have been out of school for 5 years.
Absence for the additional year needed to settle this contro-
versy will not add further irreparable harm. It seems to
me that this argument is meritless on its face. Expert testi-
mony presented at trial indicates that delay in entering school
will tend to exacerbate the deprivations already suffered and
mitigate the efficacy of whatever relief eventually may be
deemed appropriate.

The State does not argue that it or the Texas Education
Agency will be harmed directly if the stay is vacated. The
primary involvement of the State and the Agency is to pro-
vide state funds to local, independent school districts. See
generally San Antonio School Board v. Rodriguez, supra, 411
U. S, at 6-17. Nor does the State allege that it will be
compelled to furnish additional funds for the upcoming school
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year. Rather, it submits that its total expenditure will be
“diluted” by $70 per pupil by the addition of the new stu-
dents. Certainly, this decrease in per pupil expenditure from
a current figure of $1,200 is not de minimus. But the core of
the State’s argument is that the stay was necessary to avoid
irreparable harm to the independent school districts. It con-
tends that the influx of new Spanish-speaking students will
strain the abilities of the districts to provide bilingual educa-
tion, and thus cause the districts to violate existing or pend-
ing rules governing the provision of bilingual education.
These legal difficulties seem speculative.

Perhaps the greater danger is that the quality of education
in some districts would suffer during the coming year, The
admission of numbers of illiterate, solely Spanish-speaking
children may tax the resources of a school district. The.
affidavits submitted to the Court of Appeals document the
possibility of severe stress only in the Houston Independent
School District.® Affidavits submitted by the applicants indi-
cate, however, that many school districts are prepared to
accept the undocumented children and do not foresee that
their assimilation will unduly strain their abilites to provide
a customary education to all their pupils.

Under these circumstances, I conclude that the balance of
harms weighs heavily on the side of the children, certainly in
those school districts where the ability of the local schools to
provide education will not be threatened. I therefore will
vacate the stay instituted by the Court of Appeals, which
applies to all school distriets within Texas. This order shall
be without prejudice to the ability of an individual school
district, or the State on its behalf, to apply for a stay of the
District Court’s injunction. If the district can demonstrate
that, because of the number of undocumented alien children
within its jurisdiction or because of exceptionally limited
resources, the operation of the injunction would severely ham-

® The State argues here that serious difficulties can be expected in the
Dallas and Brownsville school districts as well,
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per the provision of education to all its students during the
coming year. the granting of a stay would be justified,’

* Applicunts indicate that the District Court already has expressed a
willingness to consider staying its injunction in those school districts that
can demonstrate exceptional difficulty in admitting the children this fall,
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A. ./7?

IN RE ALIEN CHILDREN EDUCATION LITIGATION

CERTAIN NAMED AND UNNAMED NON-CITIZEN
CHILDREN AND THEIR PARENTS,

Petitioners,

Vo
STATE OF TEXAS, et al.

Respondents.

APPLICATION TO VACATE STAY

To the Honorable Lewis Powell, Associate Justice

of the Supreme Court of the United States and Circuit Justice

of the Fifth Circuit:

Petitioners, various non-citizen children and their
54
parents (hereinafter "plaintiffs"), pray that an order be

1/ Petitioners herein were plaintiffs in the trial court
and are appellees in the Court of Appeals. They are
school-age children and their tax-paying parents. Some
parents are U.S. citizens, others have permanent lawful im-
migration status, and others are not yet in possession of
immigration documents. All are residents of the State of
Texas. The children plaintiffs generally possess unsettled
immigration status. None yet are in possession of immigra-
tion documents, but most appear to ultimately qualify for
lawful status based on existing family relationships. None
of the plaintiffs (children or parents) have been determined
to be deportable from the United States, nor have deportation
proceedings been initiated against them. See District Court's
final Memorandum issued July 21, 1980, (hereinafter "Memo-
randum") attached hereto as Exhibit A at 62, fn. 103.



entered vacating the stay pending appeal issued by the

United States Court of Appeals for the Fifth Circuit on

August 12, 1980, of the District Court's injunction filed

on July 21, 1980.3/ The District Court's éecision, issued

after a six-week trial, held that Section 21.031, of the

Texas Education Code, which excludes from the free public

schools those immigrant children not "legally admitted"

to the United States, violates the equal protection clause

of the Fourteenth Amendment. Memorandum at 30-63. A

similar decision finding Section 21.031 to be ﬁnconstitu-

tional as violative of the Fourteenth Amendment was rendered

in Doe v. Plyler, 458 F. Supp. 569 (E.D. Tex. 1978) (on appeal,

Case No. 77=-331l1, Fifth Circuit Court of Appeals). The District

Court below enjoined enforcement of Section 21.031 and denied

a stay pending review; but the District Court stated from

the bench that if any problems with enforcement of the

injunction actually surfaced, the court would entertain

requests to médify the injunction on an expedited basis.
Without having the benefit of the trial record

before it, and without hearing oral argument, a panel of

the Court of Appeals issued a one-sentence order staying

the lower court's injunction. See Exhibit D hereto. While

there are approximately 1,100 independent school districts

in the State of Texas, the stay was issued on the basis

of an affidavit which alleged injury to only one school

district. 1In fact, as is shown in the discussion infra, and in

the attached affidavits, most school districts can enroll the

plaintiff class without any difficulty. In short, there was

no justification for issuance of a state-wide stay.

2/ A copy of the District Court's permanent injunction is attached

hereto as Exhibit B. A copy of the District Court's order de-
nying a stay i5 attached hereto as Exhibit C. A copy of the Court
of Appeals' stay order is attached hereto as Exhibit D.



The stay will cause severe and irreparable
educational, psychological and social damage to the
plaintiff children, none of whom receive alternative edu-
cation or supervision from the State. Defendants
stipulated at trial that the plaintiff children "are
likely to remain residents of the State of Texas well
into’ the future." Pretrial Stipulaticn at 12, Y 26. 'The
District Court, after exhaustively reviewing expert
testimony of Immigration Service officials, demographers
and migration experts, found, as did the court in Plyler,
that the plaintiff children "are here to stay." Memorandum
at 18. It is also uncontroverted that the parents of
the plaintiff children contribute with all other taxpay-
ers towards the tax base which finances education in
the State of Texas, and that the State of Texas enjoys a
surplus of approximately $2.15 billion. Memorandum at 56.
Should the need arise, the Texas Education Agency has an
"automatic" draw on the existing surplus. In fact, the
State continues to count undocumented children and then
"receives money for education from the federal government
because of the presence of children who are excluded from
school." Memorandum at 68.

Accordingly, petitioners respectfully regquest

that the stay order be vacated, without prejudice to the

parties' right to seek modifications in the District

Court if, in the course of compliance, certain local

school districts in fact encounter problems resulting

from the injunction. It should be noted that enrollment
in Texas schools begins in some districts during the last
week in August and in others in the first week of September.

Registration of students was already underway when the stay

issued below.



STATEMENT OF FACTS

Section 21.031 of the Texas Education Code limits
enrollment in the public schools to U.S. citizens and
"legally admitted aliens." Memorandum at 2.2/ Although
other states - like California, New Mexico, Florida and
New York - have very significant numbers of undocumented alien
children, Texas is the only state that has attempted to deprive
them of an education. Numerous complaints were filed in
federal courts in Texas challenging Section 21.031 and
were consolidated for pretrial proceedings. All parties then
joined in a motion to have the transferee District Court de-
termine the constitutionality of Section 21.031. Memorandum
@t 3y Soafn. T,

Subsequently, the United States intervened as a
plaintiff and filed its complaint-in-intervention contending
that Section 21.031 violates the equal protection clause of
the Fourteenth Amendment. Memorandum at 4. After extensive

pre-trial discovery was conducted, a trial on the merits was

held from February 19 through March 27, 1980. Memorandum at 5.

3/ Throughout these proceedings, in making both legal and
factual arguments, defendants refer to "illegal aliens."

For example, they consistently maintain that the "illegal
alien" plaintiff children are not protected by the egqual
protection clause of the Fourteenth Amendment. However,

few, if anv, of the named plaintiff children in the seven-
teen consolidated district court actions appear to be
deportable under current federal laws. At trial, the State's
education administration responsible for implementing Sec-
tion 21.031, was questioned about various immigration cate-
gories found in the Immigration & Nationality Act ("INA"),
and the Immigration Service's ("INS") regulations, and whether
persons falling into these categories were deemed "illegal
aliens." This administrator, responsible for interpreting
Section 21.031, testified that because of the complexity of
the federal law, he could at best provide us with his "specula-
tion[s]" on these guestions. Reporter's Transcript, testi-
mony of Edward Randall, at 332. As recently noted by the

(Cont'd



Extensive post-trial briefs were filed by all parties. On
July 21, 1980, the District Court filed its 87-page Memorandum

and injunction enjoining enforcement of Section 21.031.

The uncontradicted evidence at trial showed that
90% of all undocumented aliens coming into this country remain
for seasonal work (generally six months) and only 10% come
intending to permanently reside here. Memorandum at 18.
Of those who entered without lawful documents, only 3% are
accompanied by their children. Those who come with their
families are among the 10% who intend to remain. For the
most part (approximately 94%) the:plaintiff children are

documentable because of pre-existing relationships with
4/ -

family members lawfully here. As noted above, the District

Court found and defendants agree that the plaintiff children

"are here to stay." Memorandum at 18 (emphasis added).

After reViewing numerous studies and hearing an
abundance of expert testimony, the District Court concluded

that "the evidence demonstrates what common sense suggests:

(Footnote cont'd)

federal district court in Federation for American Immigration

Reform v. Klutznick, Civil Action No. 79-3269 (D.D.C. Feb. 26,
1980) ;

The very concept of "illegal alien"
amounts only to vague notion of a
person who might be deported if his
or her presence were known to the
authorities. But the determination
of that legal fact can be a compli-
cated process . . . The Immigration
and Nationality Act is long and com-
plex, full of provisos and exceptions.
Id.at 16, fn. 12.

4/ Ibid.; see also Reporter's Transcript, testimony of Immigra-

tion Judge L. Smith at 642-656; INS District Director
Chambers at 3353; former INS Commissioner Castillo at 44-45 and
. 52-53; Affidavit of Jose Cardenaz, attached hereto as Exhibit Ey
at 4 3; Plaintiffs' Exhibit 455 at 21-24.



children who are excluded from school suffer great harm."
Memorandum at 23. This includes "fairly severe types of
difficulties such as depression and breaks with reality."
Ibid.; see also, Affidavit of Dr. Kenneth Matthews, attached
hereto as Exhibit F. The District Court also found that the
parents of excluded children, whether U.S. citizens, lawful
immigrants or undocumented aliens, pay "into the tax structure"
which funds education in the State of Texas. Id. at 40.§/
The State's arguments at trial, that enrollment
of undocumented children would decrease the educational
opportunities available to other children, were exclu-
sively based on the assumption that 120,000 undocumented
children are excluded from attendance by Section 21.031.
Memorandum at 48-54. The District Court, after reviewing
numerous demographic studies and hearing expert testimony
from six witnesses, concluded that defendants' estimate
was "bizare and untenable" (id. at 50), and that the
figure was "grossly overestimated . . ." (id. at 57). The
court accepted the testimony of Dr. Jorge Bustamante, "the
foremost authority" on the issue in the country, corroborated
by numerous academic studies, that "approximately 20,000"

undocumented school-age children live in Texas. Id. at 52.

5/ On July 23, 1980, the Texas State Comptroller stated:

"Illegal aliens have been paying sales

tax, motor vehicle tax and gasoline

tax just like Texas residents. Some

may treat them as second class citizens,
but they are first class taxpayers.
Frankly, it's time we guit worrying about
where some kid was born and start worry-
ing about what kind of education all our
kids are getting." E1 Paso Times, July 24,
1980, at 10-A (UPI) (emphasis added).




Defendants also argued that Section 21.031 was
justified in that "it saves money and preserves the State's
resources."” Id. at 55. However, again after reviewing
thousands of pages of exhibits and hearing from numerous
school finance experts, the District Court concluded
that "[t]lhe evidence does not indicate, however, that the
State or the [independent] school districts lack the
necessary funds" to educate the plaintiff class. Id. at
55. As the State conceded in final argument at trial:

"[Tlhe state never said it didn't have have money in its
budget." Id. at 56. As of the close of the last fiscal
year, defendants had a surplus of approximately $2.15
billion. Ibid. Further, the independent school districts
in Texas receive more Title I federal money "than any other
state in the nation." Id. at 59. They also receive the
lion's share of federal bilinqual money. Ibid. And they
do this by counting undocumented children "who are ([then]
excluded from [the] school([s]." Id. at 68.

The State also argued that the addition of un-
documented children would burden existing bilingual programs.
The court recognized that in some school districts there is an
.apparent shortage of certified bilingual education teachers,
but accepted the "great deal of expert testimony describing
methodologies and techniques available to offset" these shortages.
Id. at 58-59. The State's argument on this issue is only
relevant to the less than 20% of independent school districts
which currently offer bilingual education programs. Reporter's
Transcript, testimony of R. Tipton at 3397. And, many of

these school districts do not have such teacher shortages. See,



€.g9., Reporter's Transcript, testimony of Superintendent
R. Besteiro at 2053; Exhibit E at ¢4y 15-16; Defendants'
Exhibit 10-4.§/ |

In holding the statute unconstitutional, the District
Court applied a heightened scrutiny test because the
challenged statute "absolutely deprives education opportunities
to some children" (id. at 16); "discriminates against children
on the basis of wealth" (those children whose parents can
afford a hefty tuition may enroll) (id. at 39); and "penalizes

[innocent] children because of acts committed by their

parents." Id. at 43. However, since the District Court

totally rejected the State's attempted justifications, it
would almost certainly have found the challenged statute un-
constitutional even applying a "rational basis" test. The
lower court concluded that "the State has not shown that ex-

cluding children from school is in any way necessary to the

improvement of the education in the state." Id. at 61 (emphasis

added). This was precisely the result in Doe v. Plyler, supra,

which found in a lengthy opinion that Section 21.031 was not

supported even by a "rational" basis.

6/ Defendants claim a shortage of 1,266 "certified" bilingual
teachers. However, of this number, 881l are already teachlng

bilingual education on "special assignment permits. The im-

mediate need is therefore for 385 additional teachers. This

need could be immediately fulfilled by the issuance of additional

"special assignment permits. Defendants' Exhibits Nos. 5-3,

5-4, 10-4 and 10-6; Reporter's Transcript, testimony of R. Tipton

at 3515; Dr. Thomas Carter at 236-37; A. Hinojasa at 40-41;

Norma Villareal at 8-9 and 21.




ARGUMENT

This Court clearly has jurisdiction to vacate the stay
issued by the Fifth Circuit Court of Appeals pending review in
that and this Court.Z/ Intervention is especially appropriate
becausg the present case is almost certain to be resolved in this
Court.-/ In addition, failure to vacate the stay will permanently
deprive thousands of class members of an irreplaceable year or more
of education and, to this degree; moot a portion of the relief
to which two Distric;/Courts have found them to be consti-

tutionally entitled.”
\

The present application fully satisfies the usual
standards, for relief in this Court, (1) "balancing the injury

[to one side] against the losses that might be suffered by [the

other]" (Railway Express Agency v. United States, 82 S. Ct. 466,

468 (1962) (Mr. Justice Harlan, in chambers)); and (2) weighing
whether there exists "a significant possibility of reversal of

the lower court's decision . . .". Times-Picayune Pub. COTD V.

1/ See, e.g., Coleman v. Paccas, Inc., 424 U.S. 1301, 1302-04

(1976) (Mr. Justice Rehnguist, in chambers); New York v.
Kleppe, 429 U.S. 1307, 1310 (1976) (Mr. Justice Marshall, in
chambers) ; Holtzmann v. Schlesinger, 414 U.S. 1304, 1308 (1973)
(Mr. Justice Marshall, in chambers); Republican State Central
Committee of Arizona v. The Ripon Society, 409 U.S. 1222, 1227
(L972) (Mr. Justice Rehnquist, in chambers); Haywood v. National
Basketball Ass'n, 401 U.S. 1204, 1206 (1971) TMr. Justice Douglas,
in chambers); Keyes v. Sch. District No. 1, Denver, Colorado,
396 U.S. 1215 (I%969) (Mr. Justice Brennan, in chambers); Lucy V.
Adams, 350 U.S. 1 (1955) (per curiam).

8/ The State of Texas has an appeal as of right to this Court
should plaintiffs prevail in the Court of Appeals. Both
the State and plaintiffs have firmly and publicly stated that the

matter should ultimately be resolved in the United States
Supreme Court.

9/ Additionally, by the time appeals are exhausted, thousands

of class members and some named plaintiffs will be pre-
cluded from attending the public schools because of age re-
strictions. Exhibit E at ¢ 19.
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10/
Schulingkamp, supra, 419 U.S. at 1305. The loss to the public

and to the children will be irreparable if the Fifth Circuit
stay stands; and vacation of that stay will not harm the State,
which has been invited to seek modification of the injunction if
necessary. Finally, the District Court is almost certain to
be sustained on the constitutional issue presented.
I. The Irreparable Injury That Will

Occur to the Plaintiff Children if

the District Court's Judgment Is

Stayed Significantly Outweighs the

Harm That Will Occur to the State
if the Stay Is Vacated.

The District Court in denying a stay concluded that
"a stay would substantially harm the plaintiffs and would not

L/
serve the public interest." Exhibit C.”  This judgment,

made after a lengthy trial, reflected the trial court's informed

appraisal and exercise of discretion. In Times-Picayune Pub.

Corp. v. Schulingkamp, supra, Mr. Justice Powell noted that

10/ Accord, Williams v. Zbataz, 442 U.S. 1309, 1313 (1978)

(Mr. Justice Stevens, in chambers); Beame v. Friends of
the Earth, 434 U.s. 1310, 1313 (1977) Mxr. Justice Marshall, in
chambers); Whalen v. Roe, 423 U.S. 1313, 1316 (1975) (Mr.
Justice Marshall, in chambers); Times-Picayune Publishing Corp.
v. Schulingkamp, 419 U.S. 1301, 1308 (1974) (Mr. Justice Powell,
in chambers); Holtzmann v. Schlesinger, 414 U.S. 1304, 1308-09
(1973) (Mr. Justice Marshall, in chambers); Graves v. Barnes,
405 U.S. 1201, 1203 (1972) (Mr. Justice Powell, in chambers) ;
Socialist Labor Party v. Rhodes, 89 S. Ct. 3 (1968) (Mr. Justice
Stewart, in chambers); Board of Education v. Taylor, 82 S. Ct.
10 (1961) (Mr. Justice Brennan, in chambers).

1l/ In a ruling issued from the bench denying a stay, the

District Court reiterated, inter alia, that the State's
arguments of injury continued to be based on the grossly
exaggerated assumption that 120,000 undocumented children were
ready to enroll. Inasmuch as the parents of the plaintiff
children support the educational system through the payment of
taxes, and given the State's massive surplus, the court found
no substantial injury to the State. The court, however, recog-
nized that some independent school districts may face difficul-
ties complying with the injunction, and agreed to hold a further
hearing to hear about "the problems school districts are en-
countering." A hearing now scheduled for September 5, 1980 in
the District Court will go forward if the stay is wvacated.
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the lower court is "closer to the relevant factual considera-
tions that so often are critical to the proper resolution

| 12/
of these [stay] questions." 419 U.S. at 1305. Deference
here should be accorded to the trial court, which painstakingly
reviewed a record exceeding 10,000 pages in length, rather

than the Court of Appeals, which issued a stay before the record

reached the panel, without oral argument and without explanation.

(a) Harm to the Plaintiff Children and
the Public Interest.

The challenged statute does not only exclude from
the public schools the overnight visitor or the transient
"illegal alien." It excludes children who, in the words

of the State, "are likely to remain residents of the state

of Texas well into the future." Pretrial Stipulation at

1 26 (emphasié added). The District Court found that these
children "are here to stay." Memorandum at 18. Experts
at trial estimated that approximately 94% of undocumented
families intending to remain in this country have close
relatives through whom they can regularize their immigration
status. See '8 U.S.C. §§ 1151(b) and 1153. As the lower
court found:

One fact remains free from doubt:

The great majority of the undocumented

children who have been or would be ex-

cluded from the public schools pursuant

to the State statute are or will become

permanent residents of this country.
Memorandum at 86 (emphasis added).

12/ The deference paid to lower courts in stay and vacation
—  applications to Circuit Justices uniformly relate to the
trial court's or the Court of Appeals' familiarity with the
record of proceedings. See, e.g., Williams v. ZzZbaraz, supra,
422 U.S. at 1312; Beame v. Friends of the Earth, supra, 434
U.S. at 1312-13; Houching V. RKQED, 429 U.S. 1341, 1345 (1977)
(Mr. Justice Rehnguist, in chambers); Whalen v. Roe, supra,
423 U.S. at 1316; Graves v. Barnes, 'supra, 405 U.S. at 1203-04;
Railway Express Agency, Inc. v. United States, 82 S§.Ct. 466,

. 7 L.Ed. 24 432 (1962) (Mr. Justice.Harlan, in chambers). Here,
only the trial court was in that position.
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The State conceded that "any school-age child 1is

severely harmed by being denied access to an education.”

Pretrial Stipulation at 1l4a, ¢ 14 (emphasis added). Or,
as stated by the District Court, "children excluded from

school suffer great harm." Memorandum at 23 (emphasis added).

This harm includes "behavior difficulties . . . depression

s o land] illiteracy." 1Id. at 23-24; see also Exhibit Frat

1Y 3-6. The expert testimony unanimously concluded that the
longer a child is prevented from participating in the educa-
tional process, the more permanent this damage becomes. Id. at
24.l§/ Dr. Ernest G. Boyer, the United States Commissioner of
Education, explained that a child '"who does not master the written
word is isolated from the past, ignorant of the future, trapped

in a tiny world of narrow possibilities, and tragically cut off

from the benefits of life." Plaintiffs' Exhibit 301 at 19.

It is not only the child but the entire society
that suffers from perpetrating ignorance and inadegquate
/

education.' As the District Court found: "The evidence

introduced in this case demonstrates that, with the hope

13/ "Dr. Lucien Jones, a clinical psychologist, examined

one of the [class members] presently excluded from school.
He found that she is behind her grade level by one or two
years, and behind in general academic knowledge by three
and one-half years. Moreover, he found the child withdrawn
and indicated that if she continues to be excluded from school
her isolation and alienation will only worsen." Id. at
24. This nine year old child has been in the United States
since the age of 6 months. She lives with her father and
mother. Her father is a U.S.-born citizen, her mother
a lawful immigrant. The child attended public schools in
this country until two years ago, when the family moved to
Texas. Top INS officials testified at trial that the chances
of her deportation are "remote." The child is not in possession
of INS documentation as her parents have been attempting
for two years to obtain documents from the Mexican govern-
ment and the State of Texas which are needed in order to
file for immigration papers with INS. See Reporter's §
Transcript, testimony of former INS Commissioner Leonel ’
Castillo at 72-74. The process of regularization of status
"often [involves] a seven year wait." Id. at 44.



- 17 =

of saving someé public funds today, we are creating an enormous
public cost, both financial and social, to be borne in the
not so distant future." Memorandum at 86; see also Exhibit E
at Y9 12 and 18; Exhibit F at 4 7. One expert witness testi-
fied that "what we are manufacturing now is a monumental social
cost to our society" which will be paid in the future. Ibid.
Dr. Kenneth Matthews, a child psychiatrist,
consultant to various school districts, and specialist
in Mexican-American children, testified that as the

excluded children become older,

they will have difficulty getting along
with society's rules or regulations . . .
[and] end up over-represented in the
criminal justice system, over-represented
in the welfare system, or over-represented
in the unemployed. Reporter's Transcript,
testimony of Dr. Matthews at 608-09.

Dr. Thomas Carter, an expert in educational sociology, with
a specialization in the problems of Mexican-American children,
testified that

[tlhe combination of alienation or the sense

of not belonging and being put down or

separated or segregated as a separate group

by the dominant society combined with high

aspirations [which he testified are common

in Hispanic children] . . . potentially is

very dangerous, both for the individual

and the society. Reporter's Transcript,

testimony of Dr. Carter at 225-26.

Finally, the public schools play a "prophylactic
role in providing health assessments and require innoculations
of all children and thereby serve an important community
function." Exhibit E at ¢ 12. The stay issued in this
case may therefofe contribute to a "substantial health

hazard, particularly to economically disadvantaged Hispanic

communities." Ibid.
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The public interest is served neither by the
continuing enforcement of a statute which two federal courts
have now declared unconstitutional, nor by continuing

to enforce-a statute which leaves thousands of young
children, unsupervised, on the streets and in their homes.

As Dr. Carter notes, this situation "potentially is very
dangerous . . .." The timing of the Court of Appeals' stay
-—- coming just before the start of a new school year -- will
result in at least a year's deprivation of education for
thousands of children, with consequences irreparable for them

13a/
and the public.

(b) Injury to the State

Given the structure of the educational system in

Texas (see generally San Antonio Ind. Sch. Dist. v.

Rodriquez, 411 U.,S. 1 (1973)),; the State—-operated Texas

Education Agency does not hire or fire teachers or local

administrators, it does not hire or fire bilingual teachers,

it does not build or renovate classrooms, it does.ggg transport
children; etc. The primary involvement of the State and its
Texas Education Agency is to funnel state funds into local

independent school districts. Therefore, all that the State's

Texas Education Agency can claim is that the lower court's in-
junction will result in disbursement of additional funds to
local school districts based on their enrollment of the plain-
tiff children. Memorandum at 55-57. Yet the State conceded
that "Texas can come up with the money . . .. The State never
said it didn't have the money in its budget." Id. at 56. As
concerns the State, its only’injury upon compliance with the
injunction "will be to decrease its [existing] surplus by

approximately 2%." Exhibit E at ¢ 14.

l3a/ Doe v. Plyler, supra, treated expeditiously in the Fifth
Circuit, has been pending in that court for one and a

half years. Resolution of that case will only affect one school
district in the State of Texas.
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In Williams v. Zbaraz, supra, Justice Stevens,

sitting as a Circuit Justice, heard the State of Illinois
claim that enforcement of the district court's injunction
pending appeal, requiring the funding of medically necessary
abortions, would impinge the "financial integrity" of the
state. Justice Stevens found "this argument unpefsuasive."
Id. 442 U.S. at 1313. The argument should have been
unpersuasive to the Fifth Circuit Court of Appeals in light
of the taxes paid by the parents of the plaintiff childreﬁ
(see footnote 5, supra), and massive surplus which could

be tapped to begin educating the plaintiff children.

As to the independent school districts, their
ability to absorb the plaintiff children varies from dis-
trict to district. Memorandum at 57; see also Exhibits
G-L, affidavits of various school district superintendents

and administrators. There was no conceivable basis for a

state-wide stay when the evidence indicates that only a

handful out of 1,100 independent school districts have ob-

jected to enrolling the plaintiff children. While the Tyler

School District has been enrolling undocumented children

for the past two years as a result of the Doe v. Plyler

decision, not a shred of evidence was offered to show that
this has caused difficulties of any kind in that school
district. The superintendent of the Port Arthur Independent
School District states that it is "able to cope with the
increase of enrollment resulting from the admission of un-
documented children . . .." Exhibit G. The Harlandale . _
Independent School District "is prepared to enroll the un-
documented children" and does "not anticipate any serious

problems . . .." Exhibit H. The San Antonio Independent
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School District, largest in the State, is "prepared to
enroll the undocumented children residing in this dis-
trict . . .." Exhibit I. The Ector County Independent
School District is prepared to enroll the plaintiff
childten.”  Exhibit J. The Dallas Independent School
District has set aside a "contingency fund" and developed
a plan to enroll undocumented children which could be im-
plemeﬁted "within 24 hours." Dallas Morning News, August 15,
1980, at 1l6A.

A spokesman for the El1 Paso Independent School
District announced that the impact of the lower court's in-
junction "will be minimal." E1l Paso Times; July 22, 1980,
at 1. Galveston Independent School District does not see
"any need to increase the budget" because of the potential
enrollment of the plaintiff children. Galveston Daily News,
July 23, 1980, at 1. Henry Wheeler, superintendent of the
Spring Branch Independent School District said of the lower
court's injunction, "I don't think it would have that much
impact on us right now." The Houston Chronicle, July 22,
1980, at 8. James Vasquez, superintendent of the Edgewood
School District, upon learning of the lower court's in-
junction, said it was "greét news . . .. ©Our job is"to
educate children . . .." San Antonio Express, July 22, 1980,
at 9A.

Dr. Cardenas, one of the foremost educators in
the State of Texas and a frequent school consultant states:

Many school districts throughout the

State have already begun registering

undocumented children for the Fall

semester and are prepared to enroll

them if the Supreme Court vacates the

stay . » ..  These school districts
are uniformly finding that registration
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of undocumented children are falling

far short of the anticipated numbers.

Reports from school districts already

enrolling children indicate that

actual enrollments and inquiries total

about 10% of [the] Texas Education

Agency estimates. Exhibit E at ¢ 7.

In support of their application for a stay in the
Court of Appeals, the State submitted the affidavit of the
Superintendent of the Houston Independent School District
("HISD"). HISD estimates that "13,927 undocumented children”
will enroll in their district. This figure is extrapolated
from the State's estimate of 120,000 children state-wide, an
estimate the lower court found to be "absurd," "bizarre,"
"untenable" and "grossly overestimated . . .." Memorandum
at 48-54 and 57. Interestingly, only a day or so ago an
article appeared in the Houston Post quoting HISD's Super-
intendent as stating that less thén 3,500 undocumented children
are now expected to enroll if this Court vacates the stay.
See Exhibit L attached hereto. Furthermore, while HISD's
affidavit filed with the Fifth Circuit stated that "a tax
increase of 4.5 to 5 cents will be needed" if the stay is
not granted, the affiant in that affidavit (Superintendent
Billy Reagan) announced on Monday of this week that EQ tax
increase will be required even if this Court vacates the
stay and the plaintiff children are allowed to enroll. Ibid.
In short, the assertions of injury contained in HISD's
affidavit were entirely speculative, have already largely
been withdrawn, and, in any event, were rejected by the trial
court where several days of evidence were presented con-
cerning HISD's problems.

Even if HISD's other concerns were legitimate, the

point remains that a state-wide stay was not justified based
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on the problems that one, or a few, independent school districts
may face in allowing undocumented children to enroll in the
public schools.ié/ "[A]lvailable alternative means.!" for protec-
ting the rights of these few school districts are available,

short of the drastic measure of keeping thousands of children

out of school throughout the state. Times-Picayune Pub. Corp. V.

Schulingkamp, supra, 419 U.S. at 1308. Upon completion of

registration, or at any time thereafter, the District Courtashas
invited the parties to seek appropriate relief in the event that
the numbers of class members who wish to enroll exceed the
capability of any independent school district. Accordingly,

the one-sentence stay order issued by the Court of Appeals

should be vacated, without prejudice to the parties' right to

accept the District Court's invitation to seek additional relief
if required.
II. There Is No Likelihood That Five

Justices Will Vote To Reverse The
_District Court On The Merits

Also of concern here, "is the related gquestion

whether five Justices are likely to conclude that the case

14/ HISD asserts a shortage of "certified" bilingual teachers.

The District Court found that "methodologies & techniques [are]
available to offset" this shortage (Memorandum at 58-59) and the
uncontradicted evidence at trial was that only some school dis-
tricts are experiencing similar shortages. Dr. Cardenas states:
"The impact [of enrolling the plaintiff class] on bilingual
education should be minimal. The border districts have no shortage
of bilingual teachers . . ." The majority of funding for bilingual
programs comes from the federal government, and defendants obtain
these funds by counting undocumented children in their population,
who they then preclude from enrolling in schools where the federally
financed bilingual programs are offered. Memorandum at 59.

(Cont'd)



- 19 =

was erroneously decided below." Graves v. Barnes, supra,

405 U.S. at 1203; Whalen v. Roe, supra, 423 U.S. at 1317

New Motor Vehicle Board v. Orrin W. Fox Co., supra, 434 U.s,

at 1347. An appraisal of how this Court is likely to resolve
the issue is appropriate since this case is virtually certain to
be resolved ultimately in this Court. See p. 9, fn. 8, supra.
For several reasons, there is an overwhelming likelihood that
the Disﬁrict Court's decision will prevail.

Firstly, it should be noted that the United States
has entered this litigation as a.party plaintiff, arguing

that Section 21.031 violates the equal protection clause of the

(Footnote cont'd)

A second affidavit was submitted by the State

to the Fifth Circuit executed by Raymon Bynum, a Texas
Education Agency administrator. This affidavit first de-
clares that the ability of the State to fund local school
districts will be "diluted considerably" if the lower court's
injunction is implemented. He goes on to explain that
"approximately $1200 per student" is provided by the State
and this amount would be "decreased by $70 for each pupil"
per year if the plaintiff children enroll. Firstly, this
calculation is based on the entirely discredited assumption
that 120,000 undocumented children will enroll. If the
number is closer to 20,000, as the lower court found, the
decrease in each child's allotment will be approximately
$1l. Secondly, as noted by the district court, the Texas
Educatuon Agency has the option of not decreasing per capita
expenditures and instead obtaining additional funds from

the State. Mr. Bynam also reiterates the bilingual teacher
shortage argument. This has been discussed in the text; supra.
Finally, he states unequivocally that independent school
districts face "an immediate burden to adjust their bud-
gets . . .." As the text above indicates, his assertion
here is entirely hypothetical and many school districts

are prepared to enroll the plaintiff children if the stay

is vacated. OQut of 1,100 independent school districts in
the State, Mr. Bynum does not specifically identify a

single one which will face the problem he suggests.
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Fourteenth Amendment. The United States also participated in
the trial in support of plaintiffs' position. Indeed, the United
States opposed the stay sought by the State below. The views of
the United States on a constitutional issue of national importance
are likely to receive substantial respect.

Secondly, the only two federal courts which have
addressed this question -- the trial court below and the court
in Doe v. Plyler -- both found, in balanced and carefully
reasoned opinions, that Section 21.031 violates the Fourteenth
Amendment. No one who examineé the thoughtful and scholarly
analysis of the District Court in this cése can doubt that the
decision is a product of painstaking attention to the authorities
and the facts. Certainly the Court of Appeals has furnished no
reason whatsoever for supposing that the District Court is
mistaken. .

Third, the State in attacking the plaintiffs' equal
protection claim has based its position throughout (including
in its stay application to the Fifth Circuit) on the manifestly
untenable theory that the equal protection clause of the Four-
teenth Amendment has "no application" to undocumented aliens.
This Court has long given the equal protection guarantee the
broadest scope, holding it applicable "to all perso?s within
the territorial jurisdiction" of the United States.—é/ The com-
panion protection of the due process clause applies to "every
alien," including "one whose presence in this country is un-

lawful . . .." Matthews v. Diaz, 426 U.S. 67, 77 (1976). Not

15/ Wong Wing v. United States, 163 U.S. 228, 238 (1896) (un-
AR documented/deportable alien entitled to Fifth and Sixth
Amendment protections). See, e.g., Levy v. Lousiana, 391 U.S.
68, 70 (1968) (illegitimates); Santa Clara County v. Southern
P. R.R., 118 U.S. 394, 396 (1886) (corporations); Memorandum
at 34-38.
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long ago, Judge Friendly declared:

We can readily agree that the due
process and equal protection clauses
of the Fourteenth Amendment apply to
aliens within the United States . .
and even to aliens whose presence here
is,illegal.ig/

The cases cited below by the State lend scant

support to its position. Alonso v. California, 50 Cal. App.3d

247 (1975), actually did apply a justification standard to up-
Bl
hold a state classification based on alienage.”  Likewise,

defendants misconstrue the ratio decidendi of Burrafato v.

Department of State, 523 F.2d 554 (2d Cir. 1975), cert. den.,

424 U.S. 910 (1976). Burrafato concerns subject matter juris-
diction and Fifth Amendment "procedural due process" guestions
involved in judicial review of visa issuance decisions made

abroad by counselor officers of the State Department.lg/ Matthews

v. Diaz, supra, another case relied upon by the State below,

undermines rather than supports their position. See DRt
19/
above. Finally, DeCanas v. Bica, 424 U.S. 351 (1976), also

16/ Balanos v. Kiley, 509 F.2d4 1023, 1025 (24 Cir. 1975). Accord
" Castillo-relix v. INS, 601 F.2d 459, 461, 467 (9th Cir. 1979)
(Fifth Amendment equal protection applies to alien found deportable
and seeking relief from deportation); Noel v. Chapman, 508 F.24
1023 (24 Cir.), cert. den., 423 U.S. 824 (1975) (Fifth Amendment
equal protection applies in deportation hearing); see additional

cases cited in Memorandum at 38.

17/ "[Tlhe state has a justifiable reason for the classifica-
~  tion . . . [the statute] has a rational basis to a national
as well as state public policy and is reasonably calculated to
carry ‘ogut that poliey." 50 Cal. App.3d at 250-53, Nowhere does
Alonso suggest, as the State claims, that the equal protection
clause does not apply to undocumented aliens.

18/ The result reached in Burrafato has nothing to do with
the immigration status of the plaintiff in that case.
See Brownell v. Shung, 352 U.S. 130, 184, n.3 (1956).

19/ This Court went to great pains in Matthews to explain

that equal protection analysis "involves significantly
different considerations [when] it concerns the relationship
between aliens and the States rather than between aliens and
the ([Federal] Government." 426 U.S. at 84-87.
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relied upon by the State, has no bearing on the equal protection
clause but rather involved whether a state law was preempted
by the Immigration and Nationality Act. Id. at 937; Memorandum

SR SRl SRels Ak

Assuming that equal protection guarantees are
applicable, only the District Court thus far has engaged in a
searching examination of the alleged justification for the
statute; and the court provided extensive and well-grounded
reasons for concluding that Texas had not justified its total
exclusion of the plaintiff children from access to the public

schools.

In conclusion, there is no reason to believe that five
Justices "are likely to conclude that the case was erroneously

decided" by the trial court. Graves v. Barnes, supra, 405 U.S.

at 1203. Absent a determination that the District Court injunc-
tion will probably be overturned on the merits in this Court, no
stay could properly be issued. An appraisal of the merits
therefore provides an independent and additional basis for vacating
the stay issued below.

CONCLUSION

For the reasons stated, vacation of the stay should be
granted, without prejudice to the parties' right to seek_modifica—
tion in the District Court to the extent that any independent
school district encounters substantial problems in registering

or enrolling the plaintiff children.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS JUL 211980

EOUSTON DIVISION :
L JESSEE , CLER:?
gy DEPUTY:/; - 3= P 4,

IN RE §
§
ALIEN CHILDREN § MDL, NO: 398
' §
EDUCATION LITIGATION §
O RDER

In accordance with the Memorandum signed and entered this date,
the court hereby ORDERS: v

The plaintiffs' request for a declaratory judgment is GRANTED.
Section 21.031(a)-(c) of the Texas Education Code violates the equal
protection clause of the fourteenth amendment to the United States
Constitution.

IT IS FURTHER ORDERED THAT the Commissioner of Education, his
employees, agents, successors, assigns and all those acting in comn-
cert with him ARE ENJOINED FROM denying the benefits of the Available
School Fund to any children who are over the age of five years and
under the age of 21 years on the first day of September of any scho-
lastic year én account of their status under Uanited States immigration
law. '

IT IS FURTHER ORDERED TEAT the Commissioner of Education, his
employvees, agents, successors, assigns and all those acting in con-
cert with him ARE ENJOINED FROM refusing to permit children who are
over the age of five years and under the age of 21 years on the firsc
day of September of the year in which admission is sought to attend
;he public free schools of the district in which they reside on
account of their status under United States immigration law.

IT IS FURTHER ORDERED THAT the Commissioner of Education, ais
employees, agents, successors, assigns and all those acting iz con-
cert with him ARE ENJOINED FROM refusing to admit children who are
over the age of five years and under the age of 21 yvears at the

of the

f-._A
w

beginning of the scholastic vear to che public frse schoo

n

district in which they reside fres of tuirion on account of thei-

stacus under United States immigration law.



Those actions originally filed in the Eastern, Northern and
Western Districts of Texas are REMANDED to the transferor courts.

The Clerk shall file this Order and shall provide counsel for

all parties with a true copy.

DONE at Houston, Texas, this the Z(ji:y of "July 193G

Nodie Lo,

States District Judge
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; I. INTRODUCTION

This case concerns what has evolved into the most important
institution in this country: the public. school. Our public schools
no longer exist merely to supply the tools which provide access to
the economic bounty and participatory process of this nation. With
the decline of the influence possessed by other instirutions in ouz
society such as the family and church, the schools are being called
on to perform ;dditional functions. Public school teachers are
being required to perpetuate our culture and to provide a moral
compass for our children. :

Children are the basic resource of our society. Appropriately
enough, these cases were cogsolidaced during the Year of the Child.
Children will be the parents of the nei; generation, and it will be
their task to carry on the work of this nation.

In this day we must examine the proper roles of the state and
national govermments in ocur federal system. The last three decades
have been marked by federal involvement in the affairs of local schools.
Wnile all must recognize this as a move toward social justice, many
question whether the quality of education has beneficed. Many zore
have questions about the limits of the federal respomse.

It is the respomnsibility of the faderal government to reg:late
lmmigration. As a country without a new frontier, we no longer

relish our role as 2 haven for immi

‘—l

grants. The evidence in this case
conclusively disclosed a failure of legislative will.
effort to make the hard choices about the comcours of our nalicy cn
Mexican immigration. A quotz is set wizhouc much deliberation de-
cause all know it will be effectively disregarded. The border is

no darrier and employers ars hospictabla. Theose who promota lawiess-



ness by ignoring the laws are held largely blameless. Those who
cross the border to find work are scornfully treated as criminals
without rights.

These concerns, however, do not control the disposition of the
issues before the court. Indeed, to some extent, they must be ignored
altogether because the question here is not what should be dome about
the confluence of these problems. The court must determine whether
the State's reaction to them is permissible. The question is not
whether the contested state law is wise or short-sighted, but whether
it 'is comstitutional.

At issue 1s a statute which prohibits the use of a state fund

to educate persons who are not citizens of the United States or "legally

Hl

admitted aliens. Tex.Educ.Code Ann. tit. 2, § 21.031 (Vernon 1980).

That statute by negative implication also permits local school offic-
ials to exclude undocumented children from the public schools. Plain-
tiffs assert that the statute denies them equal protection of the

laws, is pre-empted by federal legislation, and conflicts with federal
treaties and foreign policy.2 After describing the procedural posture
of this case, resolving the pending motions, and discussiné the history
and effect of the challenged statute, the court will comsider each of

these contentions in order.

L In order to promote clarity, the court will refer to persomns who
are not citizens and who were not authorized to enter the country
as "undocumentad." Aliens who have been authorized to enter and
who have not exceeded their authorization will be described as
"resident aliens."

Z

The plaintiffs also have asserted that the statute denies them
due process of law. The application of § 21.031 is an issue
which 1s not properly a part of the comsolidated action. The
State has delegated to the school districts the authority to
determine who is a "legally admitcted alien." Any inquiry about
the procedural safeguards which should accompany that decision
should be resolved in the transferor courts. Each school
district has its own administrative procedures and it would
Serve no purpose to examine the appellate procedure of the Texas
Education Agency without reference to local procedures.



A. rocedural Posture

In September, 1978, four complaints were filed in the Southern
District of Texas against the State and three local school districts.3
Subsequently a similar action was filed in the Northern District of
Texas in April, ].979,4 followed by two suits in the Westerm District.S
The State of Texas and the Texas Education Agency (TEA) were named
as defendants or were granted permission to intervene as defendants
in these actions. The complaints were later amended to name the
Governor of the State of Texas and the Commissioner of Education as
defendants. These defendants will be referred to collectively as the
State.

In September, 1979, the State filed a petition with Ethe Judiecial
Panel on Multidistrict Litigation. The Panel, on November 16, 1979,
issued an Opinion and Order finding that the claims against the
State involved common questions of fact and that centralization of
these claims in the Southerm District of Texas for co-ordinated
or consolidated pretrial proceedings would serve the convenience of the
parties and witnesses and promote the just and efficient conduct of
the litigation. The Panel also concluded that the claims against
the various school districts and school board members involved few,
if any, common questioms of fact. Accordingly, these claims were

severed from the co-ordinated or conmsolidated pretrial proceedings and

These actions were styled: Martinez v. Reagen, C.A. No. H-78-1797,
filed September I8, 1978; Cardenas v. Meyer, C.A. No. H-78-1862,
Tiled September 27, 1978; Garza w. Reagen, C.A, No. . H-78-2132
filed November 6, :.1978; Mendoza v. Clark, C.A. No. H-78-1831,
filed September 22, 1978.

=~

Doe v. Wright, C.A. No. 3-79-0440-D.

Roe v. Hclm, MO-79-CA-49; Coe v. Holm, MO-78-CA-54.



6 These severed

remanded to their respective transferor districts.
claims have been held in abeyance pending resolution of the plaintiffs'
claims against the State.

On January 11, 1980, the United States filed a motion to inter-
vene and a complaint-in-intervention asserting that section 21.031
violates the equal protection ciause of the fourteenth amendment.
By order of February 1, 1980, the court granted the motion to inter-
vene. The State filed a motion to add the United States as a third-
party defendant. Pursuant to Rule l4(a), Fed.R.Civ.P., a third-party
action is not appropriate égainst 4 party to the action. Additiomally,
in this action for declaratory and injunctive relief, the United States
i1s in no way secondarily liable to the State and any "liability" of
the federal government is not dependent on the outcome of the plain-
tiffs' claim. See 6 C.Wright & A.Miller, Federal Practice and Procedure:
Civil § 1446 (1971). The State's motion was denied.

After receiving the Opinion and Order transferring these cases
for consolidated pretrial proceedings, the court held a conference
on December 20, 1979, to discuss the schedule for conducting the

consolidated pretrial proceedings. At that hearing the parties agreed

to have this court rule on the claim that the State statute is uncon-

8 Four tag-along actions originally filed in the Southerm District

of Texas have since been comsolidated by this court. See Rule
10(b) of the Rules of Procedure of the Judicial Panel om Multi-
district Litigation; Rule 9(B), Local Rules of the United States
District Court for the Southern District of Texas. Those cases
are the following: Cortes v. Wheeler, C.A. H-79-1926, filed Sep-
tember 20, 1979; Rodrigues v. Meyer, C.A. H-79-1927, filed
September 20, l979; Adamc v. Reagen, C.A. H-79-1928, filed
September 20, 1979; Arguelles v. Meyer, C.A. H-79-2071, filed
Qctober 4, 1979. Six additional cases originally filed in the
Eastern District of Texas have been consolidated with this case.
Those cases are as follows: Doe v. Sulphur Springs, P-79-31-CA,
filed October 29, 1979; Doe v. Lodestro, B-79-618-CA, filed
September 18, 1979; Doe v. Ford, TY-79-351-CA, filed September 23,
L979: Roe w. Hornm, TY-79-338-CA,  filad Septamber 24, 1979; Roe
v. Como-Pickton, P-79-234-CA, filed October 19, 1979; and Poe

v. Chappel Hill, TY-79-449-CA, filed December 10, 1979.



scitutional.7 Pursuant to that agreement the court scheduled a hear-
ing on the merits which was held from February 19 throughiMazch 27,
1980. The parties then filed briefs with the court, the last of
which was received on June 5, 1980.

The court, once again, wishes to express its appreciation to
the lawyers for preparing this case for trial within the time con-
straints imposed by the court. A great deal of discovery was con-
ducted within a relatively short time in order to facilitarte hearing
this case at the earliest date. The lawyers for all parties attempted
Lo co-operate with one another to enable the court to hear all the
evidence reasonably necessary to frame this important question. Al-
though the period for post-trial briefing extended longer than origi-
nally contempleted, this is understandable considering the amount of

evidence received and the complexity of the issues.

On December 20, 1979, the parties made a joint motion to resolve
in this court the issue of the constitutionality of the state
statute. The Judicial Panel on Multidistrict Litigation, of
course, did not transfer these cases for such a resolution but
only for consolidated pretrial proceedings. It would have been in-
appropriate for this court to grant a motion for a change of
venue transferring the cases originally filed in the other
districts to this court; they could not "have been brought' here.
The plaintiffs and defendants do not reside in this districc

and the causes of action arose elsewhere. See 28 U.S.C.

§§ L391(b) & 1404(a). But see Buffalo Teachers Federarion, Inc.
v._Helsby, 426 F.Supp. 828 (S.D.N.Y. 1973) (holding that che

New York Public Employment Relations Board resided in New York
City as well as Albany). Neither the convenience of the parties
nor judicial economy, however, would be promoted by remanding
the cases for trial of the one controlling issue in four dif-
ferent districts. HAccordingly, the parties waived proper venue
and consented to have the issue resolved in this court. 15
C.Wright, A.Miller & E.Coover, Federal Practice and Procedure:
Jurisdiction § 3866 at 379 (l$76). The court ratified EhalE
consent.




B. Pending Motioms

1. Defendant's Motion to Dismiss.

The State filed a motion to dismiss urging the court to abstain

in this action.8

The State claims that Burford-type abstention is
appropriate because this case involves predominant state interests.

Burford v. Sun 0il Co., 319 U.S. 315 (1943). 1In BT Tnvestment

Managers, Inc. v. Lewis, 559 F.2d 950 (5th Cir. 1977), the court

of appeals stated that this type of abstenticn was appropriate in
cases involving matters "such as regulation of natural resources,
education, or emminent domain, where a paramount state interest is
apparent, where the history of state judicial experience in the
area indicates special reliability, or, even absent an established
regulatory scheme, where the intrusion of federal adjudication
might handicap state govermment." Id. at 959 (footnotes omitted).

See Stainmback v. Mo Hock Ke Lock Po, 336 U.S. 368, 383-84 (1949) ,

Over thirty years have passed since the Supreme Court decided
Stainback. A great deal of litigation has occurred in that time
and the need for that litigation attests that "the history of state
judicial experience in the area [does not] indicats special relia-

bility." Lewis, supra. Cf. Griffin v. Prince Edw:rd County School

Board, 377 U.S. 218, 229 '(1964). It is no longer persuasive to
argue that federal courts should defer to the state courts when
discrimination in education is alleged. Burford-type abstention

is inappropriate and the State's motion to dismiss is denied.

2 The State's motion also urges the court to dismiss ome of the

consolidated actions because certain plaintiffs had not exhausted
their administrative remedies, thus leaving this actiom unripe
for adjudication. Similar motions have not been filed in all

of these consolidated cases and there is no need to address that
issue for the purposes of this comsolidated proceeding. Further,
there is no question that certain of the plaintiffs are undocu-
mented; exhaustion of administrative remedies would in their

case be futile. Finally, the administrative remedies provided

by some of the school districts are, at best, cursory. See
Record, Vol. XII, 2066-67. -k



2. Plaintiff's Motion For Parrial Summary Judgment.

On che basis of Doe v. Plyler, 458 F.Supp. 569 (E.D.Tex. 1978),

the plaintiffs have moved for summary judgment pursuant to Rule 56,
Fed.R.Civ.P. They argue that the doctrine of collateral estoppel
precludes reLitigation of the questions actually decided in Plyler:
Whether section 21.031 violates the equal protection clause of the
Fourteenth Amendment; whether it is preempted by the Immigration and
Naturalization Act.

In Parklane Hosiery Co. v. Shore,; 439 .U.8. 322 (1979), the

Supreme Court stated that collateral estoppel "has the dual purpose
of protecting litigants from the burden of relitigating an identical
issue with the same party or his pPrivy and of promoting judicial

econemy by preventing needless litigation. Blonder-Tengue Laboratories,

Inc. v. University of Illinois Foundation, 402 U.S., 313, 328-329

(1971)." The doctrine of collatesral estoppel should be applied when
three requirements are satisfied:

(1) The issue to be concluded must be identical to that
involved in the prior action;

(2) In the prior action the issue must have been actually
litigated; and

(3) The determination of the issue in the prior actionm
must have been necessary and essentizl to the re-
sulting judgment.

Internacional Ass'a of Mach. & Aero Workers v. Nix, S125F 2dsl25.132

(5th Cir. 1975). See Port Arthur Towing Co. v. Owens-Illinois, Inc.,

492 F.24 688, 692 n.6 (S5th Cir. 1974); James Talcott, Ime., v. Allahbag
Bank, Lzd., 444 F.2d 451, 458-59 (5th Cir. 1971).

It 1s readily apparent that the issue in Plyler was not identical
£o that in this case. Both the pleadings and the order in Plyler
demonstrate that the Plyler case involved only the constitutionality

of section 21.031 as applied by the Tyler Independent School District.9

3 e T oy . o .
When the Judicial Panel onm Multidistrict Litigation severed the

allegacions against the school districts from this consolidated
proceeding, cheir order recognized that the acrions against th
schcol districts were not identical to those against the State.



After the court entered its judgment in Plyler, the State moved to

reopen the case to present additional evidence.lo

Judge Justice, in
denying the State's motion, stated that there was no need to re-open
the case since ''the amended complaint does not state a cause of action
against any school district other than the Tyler Independent School

District and since this court intends to order relief only against

the Tyler Independent School Distriect...." Doe v. Plyler, No.

TY-77-261-CA (E.D.Tex. Sep. 14, 1978). While it is true that the
State offered some evidence in Plyler that related to the state-wide
impaét of the statute, the court’s order in Plyler did not decide

that issue. Much emphasis was placed on the small number of undocu-
mented children in the Tyler Independent School District. Plyler,
supra, at 573, 577. & 590. The issue in this multidistrict litigation
is much broader. Although the two cases share a common inquiry, the
issue considered in Plyler is not identical to that considered in

this case.

In addition, even if the issue of the state-wide constitutionality
of the statute was decided in Plyler, it was neither necessary nor
essential to the resulting judgment. The Plyler court was not asked
to hold the statute unconstitutional throughout the state. It could
have granted all of the relief sought without even comsidering the
issue of the facizal constitutionality of the statuta.

Finally, application of offensive collateral estoppel would be

unfair to the State. In Parklane Hosiery Co. v. Shore, 439 U.S. 322

b

330 n.14 (1979), the Supreme Court noted that "[a]llowing offensive
collateral eétoppel...may be unfair to a defendant if the judgment
relied upon as a basis for the estoppel is itself incomsistent with
one or more previous judgments in favor of the defendant." The State
previously had defended successfully the constitutionality of the

statute in the state courts. Hernandez v. Houston Independent

Schcol District. 5958 8. W. 24 121 (Tex.Civ.App.-Austin 1977, wric ref'd. n.r.e.)

0 ; : : : :
. The hearing in Plyler consumed two days, while this court heard

24 days of testimony and arguments. This indicates that the issues
in this proceeding ars significantly broader than the constitu-
tionality of the statute in a single school district.

=,



That judgment is not binding on the plaintiffs here; they are not the
privies of the state court plaintiffs. It would be unfair to allow

the plaintiffs, but not the State, to use offensive collateral estop-

pel in reliance on the one previous judgment in their favor. Accord-
ingly, the plaintiffs' motion for partial summary judgment must be denied.

3. Motion to Proceed as a Class Actionm.

The plaintiffs seek to maintain this suit as a class action.
Initially, the court was reluctant to grant the plaintiffs' motion.ll
These consolidated actions were filed in several districts and they
challenged the policies of different school districts. Questioms
about the effect of a particular school district's policy may not
be typical of those questions pertaining to the other school districts.
Further, the court did not want to postpone the hearing on the merits
to take up the class question.

Having heard the evidence, the court concludes that this action
should proceed as a class action with respect to the issue litigated
in this consolidated proceeding. The transferor courts should con-
sider separately whether the plaintiffs' claims against the various
school districts for damages should be maintained as class claims.

It is clear that the class proposed is so numervus that joinder
is impractical. Both the sheer numbers and the difficultyof locat-
ing class members presvent joinder. Whether section721.031 is con-

stitutional is a question of law which is common to the class and

11 The court originally presumed that class certification would be

unnecessary. See Manual for Complex Litigation § 1.401 (1977)
("It is rarely necessary, for instance, to maintain a class action
in cases in which declaratory or injunctive relief is sought be-
cause of the alleged facial uncomstitutionality of a federal or
state statute or regulacion."). This observation is not included
in the latest revision of the Manual. Manual for Complex Liti-
gation (Fifch Revision 1980) (Tenative draft). Consideration of
the nature of the relief sought and the problems of securing com-
pliance with a judicial decree suggests that a class action is
appropriace. Indeed, the case cited by the Manual, supra, at

§ 1.401, in support of the proposition that a class accion is
unnacessary, ILhrks v. Northern States Power Ccmpanv, 439 F.2d
566, 572 (8th Ciz. L9/2), was vacaced wich ioscruccions to dis-
miss as moot, 409 U.S. 815 (1972), presumably because the plain-
Ciffs were no longer subject to the challenged rule and regula-
tions. Further, co deny plaintiffs' motion to proceed as a class
action would promote muliplicity of litigatiom. Finally, "[i]£f
the prerequisices and conditions of Fed.R.Civ.P. 23 are met, a
court may not deny class status because there is no 'meed' for
it." Fuiishima v. Board of Education, 460 F.2d 1355 (lch Cis.
1972) . The court concludss that racionale should be followed

it cases pot subject to Rule 23(b) (3).




A

the E}aims of the representative parties are typical of the claims
of éhe class. The representative parties, Elvia Mendoza, Miguel
Mendoza, Javier Mendoza, and Jorge Mendoza, and their counsel, have
represented the class adequately and fairly and the court believes
they will continue to do so. Accordingly, the class representatives
. satisfy the requirements of Rule 23(a). In addition, the court finds
that the Stﬁte has acted on grounds generally applicable to the
claﬁs and concludes that final injunctivé relief is approoriate
with.respéct to the class as a whole. Rule 23(b)(2).12 The class
is defined as all children who are over five and not over 21 years
of age at the beginning of the -scholastic year and have been or will
be denied admission to the public schools in the State of Texas on

a tuition-free basis because of the alienage provisions of section
21.031 of the Texas Education Code.

C. The Challenged Statute

Exior ‘to éeptember 1, 1975, the Texas Education Code13 provided
that all children between six and 21 years of age were entitled to
attend the public schools of the district where they resided. Funds
were provided to the school districts by the: State in proportion to
the school district's average daily attendance. All children were
counted in the calculation of average dgily attendance provided they

satisfied the age and residency requirements.14

12 The Mendoza children originally sought to represent a class of

children in the geographic area of the Goose Creek Consolidated
Independent Schocl District. During and after the hearing in
this cause, the Mendozas' counsel requested certificacion of a
state-wide class.

L3
4

Tex.Educ.Code Amn.tit.2, § 21.031 (Vermon 1972).

Tex.Educ.Code Ann.tit. 2, § 15.01(b) (Vernon D9 2 st
the available school fund ''shall be apportioned annually
several counties of Texas according to the schelastic Jopulation
of each...." Section 15.01(c) defines the ter= '"scholzstic popu-
lation" as "all pupils within scholastic age enrclled in average
daily attendance the next preceding scholastic year in the publie
elementary and high school grades of school districts wichin or
under the jurisdiction of a county of chis scace." After the
Texas Education Code was amended to exclude zlisns who wers not
"legally admitrted,'" undocumented children who wera permicted to
actend public schools were no longer countad in the cozputacion
of average daily attendance. Record, Vol. VI1l.0300, Blainriffs
Exhibit No. 286.



In April, 1975, the Attormey General of Texas, upon a request
made by the Commissiomer of Education, issued an opinionm holding that
all children within the State were entitled to attend public schools
in the district of their residence regardless of whether they were

15

legally or illegally within the United States. Prior to the Attorney

General's Opinion there had been no established policy regarding tﬁe

admission of undocumented children to the public schools. A small

number of school districts excluded undocumented children at that time.l6
In May, 1975, the Texas Legislature amended the Texas Education

Code. The amended statute, Tex.Educ.Code Ann.ctit. 2y 9 21031 “pro-

vides in pertinent part:

13 The Attorney General's Opinion was based on legislative intent
and a plain-meaning construction of the statute. The Attormney
General statad that '"the words 'every' as contained in section
21.031 of the Education Code do not permit exceptions to be
created by local boards." Att'y Gen. Op. H-586 at 3 (1975).
The Attorney Generazl's Opinion also stated: '"Whether the Legis-
lature itself may establish an exception for illegal aliens Rhas
not been decided by the higher courts. While we racognize that
the United States Supreme Court could sustain an exercise of
legislative power, the existing case law indicates that the
rights of illegal aliens ars protected by 42 U.S.C.A. section
1981 and the Fourteenth Amendment to the United States Comstitution."
The Attormey General concluded that "[u]nder section 21.031 of ’
the Education Code, alien children within the State are entitled
to attend public school in the district of their residence, regard-
less of whether they may be 'legally' or 'illegally' within the
United States.

Two previous Attorney Generals' Opinions have held that alien
children had the same right to attend public free schools as

do the children of citizens. Attormey General Opinion No. 2318,
Book 55 at 338 (1921), reached that conclusion comstruing
Articles 2899 and 2900 of the Texas Revised Civil Statutaes of
1911. Those statutas contained language almost identical to
that used in the Texas Education Code prior to September 1,

1975. Attorney General Opinion 0-2318 (1940) stated: ''We
therefore conclude that the Legislature of this State intended that
an opportunity for instruction in the public schools of this

State should be afforded the youth of Texas, and the advantages

of attending a public school should be extended to all children
regardless of their nationality or color, whether citizen or
ailien,...  |empnasis acded]

16 o A A
Plaifictffs! ExHabitr No., 448 at'5.



(a) All children who are citizens of the United States
or legally admitted aliens and who are over the age of five
years and under the age of 21 years on the first day of
September of any scholastic year shall be entitled to the
benefits of the Available School Fund for that year.

(b) Every child in this state who is a citizen of
the United States or a legally admitted alien and who is
over the age of five years and not over the age of 21 years
on the first day of September of the year in which admision
is sought shall be permitted to attend the public free
schools of the district in which he resides or in which his
parent, guardian, or the person having lawful control of
him resides at the time he applies for admissiom.

(c) The board of trustees of any public free school
district of this state shall admit into the public free
schools of the district free of tuitiom all persons who are
either citizens of the United States or legally admitted
aliens and who are over five and not over 21 years of age at
the beginning of the scholastic year if such person or
his parent, guardian or person having lawful control
resides within the school district.

Accordingly, unéscumented children are not entitled to attend public
school and they may not be counted when calculating the average daily
attendance which determines the school district's share of the Avail-
able School Fund. Local school districts are given the discretion
to deny admission or tc permit attendance upon payment of tuition.
Needless to say, the effect of the new statute is to exclude
undocumented children Zrom the Texas public schools. Although some
school districts continue to educate all children, the majority

L7

exclude them or require tuition. There was no evidence that any

undocumented children are presently attending school upon payment of

t:uition.18

= The plaintiffs introduced as evidence a stratified random sample

of the Texas Independent School Districts. Sixty school districts
were randomly selected. Twenty-nine school. districts were
selected with a student enrollment of 10,000 or more and 31
school districts were selected with a student enrollment of less
than 10,000. Of the 1,099 school districts, S9 have a student
enrollment of greater tham 10,000. Of the school districts
contacted which had an established policy regarding the admis-
sion of undocumented children, 72.9 percent of those school
districts responded that they would either exclude all undocu-
mented children or admit them upon payment of tuition. Plaintiffs’
Exhiibir No. 448:at 5. '
18 The court notes, however, that theres has been evidence in the
Tyler Independent Schocl District of children attending as tuition
paying students. Doe v. Plylei, 458 F.Supn 569% 57551531
(E.D.Tex. 1978). '

(&



An evaluation of the statute properly may not proceed on the
assumption that the statute operates only to prohibit the use of state
funds to educate undocumented children. The statute makes a dis-
tinction which treats undocumented children differently from all other
children with respect to admission to the public schools. Section
21.03L(b) & (c). As the court has noted above, the effect of the
amendment is to exclude undocumented children from school. Even though
some school districts have opted to admit undocumented children, the
State's financing scheme penalizes them for that decision; they.re-
celve less money per pupil from the State than school districts which
exclude undocumented children. Further, the statute was amended by
the Legislature immediately after the Attorney General informed the
Commissioner of Education that undocumented children were entitled
€o attend public schools. It is reasonable to conclude that the amend-
ment was a response to the Attorney General's Opinion.19 Several
school districts which previously admitted all children now use the
amendment as authorization to exclude undocumented children. Accord-
ingly, it would be sophistry to view this case as one involving only

state fiscal policies or the method of financing the schools in Texas.

- The court cannot state with absolute certainty what the Legislature

intended when passing the amendment to 21.031. Neither the court
nor the parties have uncovered a shred of legislative history
accompanying the 1975 amendment. There was no debata in the
Legislature before the amendment was passed by a voice vote. There
were no studies preceding the introduction of the legislation to
determine the impact that undocumented children were having on

the schools or to project the fiscal lmplications of the amendment.
This supports the conmclusion that the amendmenc contemplated the
exclusion of undocumented children from the public schools and

is not merely a change in the manner of computing average daily
attendance.



11. THE EQUAL PROTECTION CLAUSE

Section one of the fourteenth amendment of the United States
Constitution states in pertinent part: "No state shall...deny to any
person within its jurisdiction the equal protection of the laws."
This provision, "unlike other provisions of the Constitution, con-
fers no substantive rights and creates no substantive liberties.

The function of the equal protection clause, rather, is simply to

measure the validity of classifications created by state laws."

San aAntonio Ind. School Dist., vy Rodriguez "GL1 ©.S. 10859 (1973)

(Stewart, J., concurring)(footnote omitted). The equal protection
clause insures that legislative classifications are fair and that
similarly circumstanced persons are treated alike. States'nave wide
discretion in making classifications unless the classification is
based on a suspect criterion or unless the claSSLflcatlon affects

a fundamental right or interest. See Frontiero v. Rlchardson, 411

G.S. 677 (1973); Shapiro v. Thompson, 394 U.S. 618 (1969); Harper v.

Virginia Board of Electioms, 383 U.S. 663 (1966); McLaughlin v.

Florida, 379 U.S. 184 (1964); McGowan v. Marvyland, 366 U.S. 420

(1961); Chatham v. Jacksom, 613 F.2d 73 (Sth Cir. 1980). See gen-

erally Gunther, The Supreme Court, 1971 Term - Foreword: In Search
of Evolving Doctrine on a Changing Court: A Model for a Newer Equal
Protection, 86 Harv.L.Rev. 1 (1972). When no suspect criteriom or
fundamental interest or right is involved, the classification must
nonetheless be reasonable, not arbitrary, 'and rationally and fairly

related to a valid governmental cbjective. McLaughlin v. Florida,

379 U.S. 184, 191 (1964); McGowan v. Maryland, 366 U.S. 420, 425-26

(1961). If the classification is based on suspect criteria or a
fundamental right or interest is affected, the statute can be upheld
only if it is precisely tailored to further a compelling governmental

interest. Shapiro v. Thompson, 394 U.S. 618 €1969) . This rigid,

now traditional, two-tier approach requires the court to examine the
right and interest implicatad and the nature of the classification

created in order to decermine the appropriate level of judicial scrutiny.zo

*.

20 Much has been said and written of late about whether the Supreme

Court has abandoned the two-tier approach. Whether or not an

"intermediate tier' is mow clearly estab7lshed see Chatham v.
dackson . 5L F .24 73 '80. (SthCir, 1080) 1t Ls poss*:le to state
with some certainty that the rational basis cas; has become some-
what flexible. See infra at 44-45

- /



A. The Interest Directly Affected: Education

In 1954 Chief Justice Warren stated:

Today, education is perhaps the most important funccion of
state and local governments. Compulsory school attendance
laws and the great expenditures for education both demon-
strate a recognition of the importance of education to our
democratic society. It is required in the performance of
our most basic public responsibilities, even service in

the armed forces. It is the very foundatiom of good citizen-
ship. Today it is a principal instrument in awakening the
child to cultural values, in preparing him for later pro-
fessional training, and in helping him to adjust normally
to his environment. In these days, it is doubtful thar any
child may reasonably be expected to succeed in 1ife if he
is denied the opportunity of an education. Such an oppor-
tunity, where the state has undertaken to provide it, 1is

a right which must be made available to all on equal terms.

Brown v. Board of Educatiom, 347 U.S. 483, 493 (1954). 1In other opin-

ions the Supreme Court has re-emphasized the importance of education
to members of moderm society and has endeavored to insure equal access
to educational opportunities. See, e.g., Ambach v. Norwick, S -

, 99 S.Ct. 1589, 1594-95 (1979) (citing cases).

Nonetheless, the Supreme Court has stated thar "[e]ducation, of
course, is not among the rights afforded explicit protection under

our Federal Conmstitution." San Antonio Ind. School Dist. v. Rodriguez,

AUl g la 35 CE973) 5 The equal protection clause, nowever, does

not serve only to protect. those rights explicitly recognized in the
body of our Comstitution. "It is of course true that a law that im-
pinges upon a fundamental right explicitly or implicitly secured by

the Constitution is presumptively unconstitutional. See Shapiro v.

Thompson, 394 U.S. 618, 634, 638; id., at 642-644 (concurring opinion)."

Mobile v. Bolden, IESH d y LO0 SUCE.FLL90. S1EE4 (19800

In Rodriguez the Supreme Court considered a challenge to the
methdd of financing public schools in Texas. That method relied
heavily on local property taxes. Because of differences in taxable
property values among the various school districts, substantial intar-

district disparities in per pupil expenditures resulted. The plain-

tiffs in Rodriguez claimed that the Texas system of financing public

ecucation operated to disadvantage children in PORr school districts,
Becaus= only relative diffasrences in spending levels were involved,

the court stated that 'no charge fairly could be made that the

system fails to provide each child with an opportunity to acquire

(]
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the basic minimal skills necessary for the enjoyment of the rights

of speech and of full participation in the political process.” Id.,

at 37. The challenged financing provisions excluded no one from the

public schools.zl In Rodriguez no children were denied admission be-
cause their parents were unable to pay tuitiom.

The statute challenged in this action is very different. Many
children received no education at all, either because the school
districts in which they live have decided to deny them admission,
or because they cannot afford the tuition required. Those school
districts which opt to admit children receive proportionately less
state support than those which exercise their prerogative to exclude
undocumented children. Under section 21.031, Texas has decided to
educate some children within their jurisdiction and to deprive abso-
~lutely the benefits of education to others.

While holding that a system which contributes more funds for
the educaction of some children than others does not infringe upon a
fundamental interest, Justice Powell reserved the question whether
absolute deprivation of educational opportunity might require strict
judicial scrutiny. This case squarely presents the issue reserved
by the Supreme Court in Rodriguez: what level of scrutiny should be
applied when a statute absolutely deprives educational opportunities
to some children within the state's jurisdiction?

The Supreme Court noted in Rodriguez that no federal court has
the authority to sit as a "super-legislature" and to create substan-

tive constitutional rights. Id., at 33. See Mobile v. Bolden,

Bas y , L0Q S.Ct. 1490, 1505 (1980: Lindseyvy v. Normet,

405 U.S. 56, 74 (1972); Dandridge v. Williams, 397 U.S. 471, 485

e e e S 0.7, 99 S.Ct. 1509, 1595
n.7, (L9/9) " the Court stated chat Rodriguez held that "access
to education is not guaranteed by the Constitution.'" Rodriguez,

however, did not in any way involve the issue of access co edu-
cation. Rodriguez centered om equality of expenditure, not
access.

-



(1970.)Nonetheless, when litigants present constitutional claims, the
courts must endeavor to determine whether their arguments are sup-
ported by the Constitution. The presumptive validity which normally
attaches to the actions of state legislatures is no cause to shirk
that responsibility. Our system of adjudication requires courts to
give their full attention to the parties' assertioms, regardless
of their novelty. With that said, the court turns to the question
whether persons have a fundamental interest in access to education
when the state has undertaken to provide it to others.

Education is not among the rights afforded explicit protection
by the Constitution. The factors which control the determination
of what rights and interests ére implicitly guaranteed have not been

identified clearly. In Harper v. Virginia Bd. of Electioms, 383

U.S. 663 (1966), the Court stated:

Long ago in Yick Wo v. Honklns 118 U. 5356003708 (1366 %
the Court referrad to 'the Do1lt1cal franchise of voting"
as a J.undamenta1 polltlcal rlght because preservative of
all rights. Recently in Reynolds - Sdms., 377 8UnSsSs s 1Y
561-562 [1964], we said, "Undoubtedly, the right of suférace
is a fundamental matter in a free and democratic society.
Especially since the right to exercise the franchise in a
free and unimpaired manner is preservative o; other basic
civil and political rights, any alleged infringement

of the right of citizens to vote must be carefully and
metlcuTously scrutinized."

at 667. According to this formulation, a right is fundamental

Il—l

when it is preservative of or substantially related to other basic
civil and political rights which are guaranteed by the Conmstitution.

San Anconio Ind. School Dist. v. Rodzigde= 4ll U .8Y 1 (1973 icor=

sidersd whether there was a sufficient connexity between education

and the freedom of spéech or the right to wvote. Although the district
court found that education was a fundamental right or liberty, the
Supreme Court held that it was not. Id. at 37. The Supreme Court
reasoned that courts could not presume ''to possess either the ability
or the authority to guarantee to the citizenry the most effecrive

speech ¢r the most informed electoral choice." Id. at 36.

End sl the issue in this case is not whether a state musc

)

act affirmacively to maximize the ability of persons within its
jurisdiction co exercise rights, but rather whether a state may choose

to deny access to education to a discrete group of persoms wichin ics



jurisdiction. The court has not been asked to insure that the educa-
tion provided is commensurate for all, or to require the state to
maintain an educational sttem. The plaintiffs seek only to partici-
pate in the educational system which has been established and made
available to others. This claim doces not require a measurement of
the quantum of education that is constitutionally protected and it
does not imply that any resource which might aid in the exercise of
a4 guaranteed right must be provided. All that is at issue is whether
education is so closely connected with guaranteed righeca that a
total deprivation of education should be closely scrutinized. Before
discussing the relationship between education and freedom of speech,
it 1s necessary to inquire whether the legal status of the plaintiffs
makes consideration of the right to speak and to vote irrelevant.
The court concludes that it does not.

First, there is little doubt that many of the plaintciffs, for
good or for ill, are here to stay. The evidence demonstrates that
approximately ten percent of the undocumented persons in this countzry

will remain here as permanent settlers.22

Many of the permanent
settlers have relatives living in the United States and have come
across the border while they await processing of their immigration
documents. Additionally, the current proposals on ammesty could

provide citizenship to many undocumented persons who are of school

e Two measurements, stock and flow, are utilized by experts to

determine the population of undocumented aliens residing in the
United States. The term "stock’” refers to the total number of
undocumented aliens who enter this country illegally and intend
to remain permanently, while "flow' refers to the total number
of undocumented persons who enter illegally on a yearly basis
for temporary or seasonal employment. Dr. Gilbert Cardenas
testified that it is these seasonal and temporary. undocumented
aliens who comprise the bulk of the apprehension statistics

of che Immigration and Naturalization Service (L.N.5.)  Many
are caught within seventy-two hours after they entexr the United
States and some will cross the border as often as twenty times
in one year. Record, Vol. I, at 68-71; Plaintiffs' Exhibit

No. 209 ac 12-13. Additiomally, Dr. Jorge Bustamante, the
foremost expert on Mexican migration, testified that only nine
percent of the total flow of undocumented aliens are likely to
remain in the United States. Record, Vol. III, 426, 430-31;
Defendants' Exhibic No. 14-5, Hansen, Alien Migrationm, Mexican
Workers in the United States and European ''Guest Workers' 108.

‘.



age. See H.R. 9531, § 2a, 95th Cong. lst Sess. 1977; A. Bevilacqua,
Legal Critique of President Carter's Proposals on Undocumented Aliens,
23 Catholic Lawyer 286 (1978). Future proposals may increase the
number of persons benefiting from ammesty. Presently, many of the
undocumented persons in this country enjoy a form of de facto ammesty.
Federal harboring legislation, in large part as a result of pressure
from Texan lobbyists, does its part to insure that employment oppor-
tunities continue to attract persons to cross the border. 8 U.S.C.

§ 1324(a). The State of Texas, unlike other states, has rejected
efforts to discourage the employment of undocumented workers. 1In

1979 and 1977, legislation was introduced which would authorize
sanctions against employers who knowingly hired undocumented personms.
Neither bill was reported out of the applicable committee. The evi-
dence received indicates that the Congress has not allocated sufficieﬁt
funds to stem the tide of immigration from Mexico. This nation has

set immigration quotas which are simply disregarded. It thus is

likely that many of the undocumented persons in this country will

23

remain here for years as a result of government inactionm. While

they remain in the country they should not be denied the right to

23 The court heard the following testimony from Leonel J. Castillo

formerly the Commissioner of the United States Immigration and
Naturalization Service:

]

Q. You indicated a little earlier om that you felt that in
essence the United States had already granted an ammesty
to undocumented persons in the United States. Could you
expand on that thought a little, please?

A. What I'said was that there is a de facto ammesty, certainly
not an official policy. But when you contend with immigra-
tion and documentation in the state of MNew Mexico with
three investigators for the entire state, you have to come
to the conclusion that you are not going to deport every-
body in New Mexico who could be deported. That's what I
mean by the de facto situatiom. TFurther, when the number
of investigators is reduced by one-tenth in this year's
budget, you have to come to the cocnclusion that it seems
to be a de facto situatiom, but the efforts to root them

o~ -

Out are going to be much more difficulct.

Record, Vol. VI, 49-50. The Court notes that Congress recently
has authorized addicional personnel for I.N.S. It is doubtful
that this supplemenc would alter Mr. Castillo's assessment.



séeak or to listen. Cf£. 1 C. Antieau, Modern Constitutional Law
§ 9.26 (1969).%%

The rights of man are not a function of immigration status. None-
theless, it has -been suggested that a person is not endowed with civil
and political rights unless his "entry" into the United States was lawful.

The Bill of Rights is a futile authority for the alien seek-
ing admission for the first time to these shores. But once
an alien lawfully enters and resides in this country he
becomes invested with the rights guaranteed to all people
within our borders. Such rights include those protected

by the First and Fifth Amendments and by the due process
clause of the Fourteenth Amendment. None of the provisions
acknowledges any distinction between citizen and resident
aliens. They extend their inalienable privileges to all
"persons' and guard against any encroachment on those
rights by federal or state authority.

Bridges v. Wixon, 326 U.S. 135, 161 (1945) (Murphy, J., concurting).

This "entry" doctrine, properly understood, acknowledges the congres-
sional authority to regulate immigration and the territorial limitation
of governmental power to guarantee the enjoyment of rights.

The zuthority to admit or to exclude aliens is vested by the
Constitution in the Congress. Questioms relating to the admission

of aliens often are politically based, Hampton v. Mow Sun Wong, 426

U.S. 88, 10l n.21 (1976), and thus inappropriate for judicial reso-
lution. The "entry" doctrine is tailored to defer to dongressional
procedures and decisions regarding admission and related conditions on

immigratign status. Thus a person who has been "paroled" into"the

United States pursuant to 8 U.S.C. has not "'entered'the @

24 In Doe v. Plyler, 458 F.Supp. 569, 58l n.l4 (E.D.Tex. 1973 -

Judge Justice stated:

It is no answer to the Rodriguez dictum that the ability
of illegal alien children to exercise free speech and
and participate in the political process is of no con-
cern to the State of Texas. These children, and many
more like them, are likely to remain here....The federal
government has chosen, either by act or omission, not to
deport them. Many of them have younger siblings who are
American citizens and who may some day be the means of
legalizing the presence of the whole family. Develop-
ments in federzl immigration policy, such as'President
Carter's proposed ammesty plan, may legalize their status
at a much earlier date. As the Supreme Couzt has recog-
nized, the benefits of education are aoc reserved =o

those whose productive utilization of them is & certainty:
"{a]lchough an alien may be barred from full involwvement
in the political arema, he may play a role - perhaps even
a leadership role in other areas of impor:t co the com--
mmity.” Nyquist v. Mauclet, 432 U.5. 1. 12 97 s.Ce.
2120, B2 127w 54 L EC. 28 8o eI

-
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country for purposes of immigration laws; they still may be excluded
without the protections incident to expulsion. Further, Congress has
the power to exclude persomns from this jurisdiction for reasons

"which would be impermissible in the context of domestic policy &

Pierre v. United States, 547 F.2d 1281, 1299 (5ch Cir.), vacated and
remanded, 434 U.S. 962 (1977), gquoting, Fiallo v. Levi, 406 F.Supp.
Le2. 183 (E:DuN. Y. 19735).

This useful doctrine protects congressional power to perform a
congressional function. It has little use, however, when Judicial
functions are at issue. Accordingly, a determination of whether a
person paroled in the United States may be deprived of free speech or
equal protection of the laws should not revolve around whether he is
subject to expulsion or exclusion. Whether a person physically
within this country may exchange ideas should not depend on the nature
of the proceedings used to challenge his continued presence here.

Essentially, regarding questions not intrinsic to immigration status,

the court should not utilize immigration doctrines.25
N den it uenrator s Statad that .
- The "entry" doctrine...[is] understandable only as a way

to balance important competing policies « the constitu-
tional guarantee of due process to all "persoms'" within
its jurisdiction versus the constitutional commitment

to Congress of feoreign policy and the related admission
of foreign nationals to the United States shores. Thus?
the Court has not allowed Congress arbitrarily to deprive
resident aliens of life, liberty,or property. The Court
has deferred to congressional decisions on the conditioms
which trigger expulsion of an unnaturalized alien, but
has required procedural due process in deportatiom.

This combination of policies strikes a balance between
the Court's acknowledging the congressional Tiochiieg

set terms of admission and expulsion, and fulfilling

its own responsibility to insure fundamental fairmess

Lo any person within the shelter of the Comstitution.

- Finally, the Court has abdicated entirely when Congress
excludes an alien still at the threshhold or its legal
equivalent i.e., parcle, and has justified the fictional
entry doctrine as a device which allows Congress to be
humane in emergencies (medical or policical) and to re-
lease excludable aliens from custody without losing any
£lexibility in deciding whom to admit. In sum, the
Comstituticn, in pasticular the fifth and fourteenth
amendments, protacts those within American territory.
The Court usually sanctions dilution of those guarantees
only to the extent necassary to preserve congressional
control over the admission and expulsion of Loreign
nationals. =

Commenc, lg Hou.L.Rev. 467, 706 (1979).

(]
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Courts may decide the extent of the liberties and freedoms
enjoyed by undocumented persons without treading on congressional
.control over immigration. This conclusion is bolstered by the nature
of deportation proceedings against undocumented persons. Undocumented
persons are entitled to due process before they may be expelled.

Leng May Ma v. Barber, 357 U.S. 185, 187 (1958) ; Shaughnessy v.
Mezei, 345 U.S. 206, 212 (1953); United States v. Murff, 260 F.2d

610, 614 (2nd Cir. 1958). This is incomsistent with an approach
which treats persons who have entered unlawfully like those who have
not physically entered or those who have been paroled into the
United States. Thus the court considers it incongruous to apply the
"entry" doctrine in a manner which justifies denying first amendment
rights to persons present in this country. Congressional power to
exclude aliens does not imply state power to infringe the rights of
undocumented persons within this jurisdiction to receive and to
exchange ideas. If a substantial connection exists between first
amendment rights and the absolute deprivation of education, the in-
fringement of first amendment rights is not rendered inconsequential
by the immigration status of the persons affected.

Before considering the connection between education and first
amendment freedoms, it must be recognized that the evidence demon-
strates that the deprivation of education is absolute. As previously
noted, many children are excluded from school and others have no
ability to pay the tuitiom required by some school districts. Some
make efforts to attend private schools, yet the evidence demonstrates
that, even if the plaintiffs could afford tuitiom, the private schools
could not absorb their numbers. The private schools in Texas are
unable to accommodate all of the children who seek admission.26
Other members of the piaintiff class attend alternative schools
which have been established to care for some undocumented school
age children. The court finds these altermative schools do not pro-

vide a substicuce for public education, even for those children who

LB S Raeord. Vol V1T 98-142;



are fortunate enough to attend them. The alternative schools lack
books, equipment, and adequate facilities. In one alternative school
in Houston, only one of the four teachers is certified to teach; two

27 In the other school about

of the four have high school educationms.
which evidence was presented, only one of the two teachers has any
formal training as an educator.28 Even if the schools were adequate
at the present, there is no assurance that they will exist in the
future. Their funding is insufficient and its continuity is uncer-

tain.29

Finally, the alternative schools are too few in number and
too small in size to serve all of the undocumented children. Many
children are just left at home or in the streets.30

Second, the evidence demonstrates what common sense suggests:
children who are excluded from school suffer great harm. The court
finds that the absolure deprivation of education prevents children
from assimilating into society and from effectively exchanging infor-
mation and ideas. Necessarily, this disability is magnified because
of the initial language barrier which is left unbreached.

The experts who testified on the effect of the exclusion onm
children unanimously agreed that the damage caused was severe. Dr.
Kenneth Matthews, a specialist in child psychiatry and a consultant
to three school districts, testified that he has observed severe
behavioral and emotional problems which result from exclusion from
the school system and which could plague children all through their
lives. He stated:

Children who are deprived of an education frequently suffer

behavioral difficulties which can vary in extent from mild

adjustment difficulties, through serious behavior difficulties,

like nyperactivity, withdrawing behavior into fairly severe

types of difficulties such as depression and breaks with reality.

(Wlhen a child is not allowed to be educated, ... there
is a decrease in the cognitive function of the child and in
the ultimate ability of that child to develop adult type

thinking patterms. . . . The longer the exclusion goes, the
more severe the effect would be.3

27 Record, Vol. V, 687.

SR Rendrd Wol UIT L6

29 Record, Vol. VI, 12-16; Vol. VIT, 155.
j? Record, Vol. VII, 105-09.

Record, Vol. IV, 554, .~



Dr. Matthews identified formal education as one of threue important
variables in a child's development and it is the only one directly
affected by government. He testified that the family affords no

substitute for formal education.32

As a whole, Dr. Matthews's testi-
mony indicated that the excluded undocumented chil&ren he had examined
will have severe difficulty adjusting in a society requiring reading
and mathematical skills and that these children are also likely to
Decome permanently dependent on governmental services.

' Dr. Lucien Jones, a clinical psychologist, examined one of the

;‘L’Z’T@ plaintiffs presently excluded frcm school. He found that she

g is behind her grade level by one to two years, and behind in general
academic knowledge by three and one-half years. Moreoever, he found
the child withdrawn and indicated that if she continues to be excluded
from 'school her isolation and alienmation will only worsen.33

Other testimony by educational experts corroborated the comclu-
sions reached by Dr. Matthews and Dr. Jones. Dr. Thomas Carter stated

that children excluded from school would be unable to acquire the

formal literacy skills which permit progress within a society.34 He

5 adar 610
33 Record, Vol. XI, 1256-68. See also Plaintiffs' Exhibit No. 293.
34

Record, Vol. II, 222. 1In addition Dr. Carter's testimony states:

(Wle can very well say with perhaps a few individual excep-
tions that [an excluded] child would be illiterate, would
be unable to read and unable to write. The child would
also miss much of the ... social training relative to the
laws, the customs, the procedures, the organization of the
soclety; that aspect of the formal [socialization] of the
child would be missing. [These children] would probably
be unable, with the lack of these skills, to integrate
themselves into the society as productive members of
society. The possibility of an illiterate person [growing]
up and functioning at anything but marginal social levels
in this society, industrial, technically advanced society
is very hard to picture. He or she would be unable to
complete the most rudimentary forms of application for
work, which would restricc the individual to rhose kinds

of jobs that would require no training, etc. As you know,
these kinds of jobs are disappearing in our society.
Cognatively, the child would be unequipped to cope with
modern industrial society. Id. at 223-24.



emphasized the permanent nature of this disability; adults rarely

learn to read or to write.35

Dr. Brams, a sociologist specializing
in the sociological, historical, and psychological foundations of
education, testified about the connection between illiteracy and
participation in the nation's political processes. She explained
that, because undocumented children come from families with low
socio-economic status, their need for education is greater.  Without
education, persons are unable to participate or even understand our
form of government. Uneducated persons will be unaware of the
opportunities and protections afforded by our society.36 ine courg;
having reviewed Dr. Brams's qualifications as an expert witness,
concludes that her opinion testimony should be given great weight.37

The court also heard testimony from two young girls who had
been denied admission to the public schools. Their description of
the way they spent their days and of their efforts to educate them-
selves reinforces the expert testimony. The consequences of exclud-
ing only two children are dramatic. As this effect is magnified
many times, it is possible to perceive the impact of the creation
of a permanent underclass of persons who will live their lives in
this country without being able to participate in our society.
Additionally, the expert testimony focused primarily on the impact
of exclusion from school in the abstract. When this impact is com-
bined with the language barrier which exists, the extent of the
problem becomes apparent. The public school has been a mechanism to
assimilate immigrants into our society. Uneducated children who
eventually will be admitted into this country, will never be admitted
into the society.

In Texas the provision of education is a state function and
that a person may loock to private schools instead does not alter

this fact. Section 1l of Article VIT of the Texas Constitution states:

33 Record, Vol. II, 287-89. See alsc Record, Vel:. VIT,K6 125-29.
30 ¥ pecord, Vol. X, 1171-75.
255 '

Plaintiffs' Exhibit No. 288. Ses generallvw Record wiial  EX
1i309-750 1179  1180-81 & L184-87
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"A general diffusion of knowledge being essential to the preservation
of the liberties and rights of the people, it shall be the duty of
the Legislature of the State to establish and make suitable provision
for the support and maintenance of an efficient system of public

free schools." References to public education were contained in the
Constitution of the Republic of Texas enacted in 1836. The first
State Constitution adopted in 1845 represented the diversity of
opinicn then prevailing regarding the state's duty to provide free
public education to all children seeking it. The Comstitution of
1869, however, settled the question and '"required for the first time
a uniform system of public free schools for the gratuitious instruc-
tion of all inhabitants between the ages of six and eighteen (art. IX,
sec. 1) with compulsory attendance (art. IX, sec. 5) and a highly
centralized system of school administration (art. IX, sec. 3)."
Vernon's Ann.Tex.Comst.art. VII, sec. 1 (1876) (interpretative
commentary). In 1884, with the enactment of the school law, the

idea of universal public education became completely accepted in Texas.

Current statutory provisions reflect the State's control of edu-
cation. One need only cite the compulsory attendance law, Tex.Educ.
Code Ann.title 2, Sec. 21.032 (Vermon's 1972), to illustrate the
State's involvement in education. The State's ability to compel
attendance reflects the social recognition of the governmmental interest
in educating all persoms within the jurisdictionm.

Other areas which may be occupied by state activity do not share
with education the commnection to the essence of government. If the
state operates a utility or public transportation in a locale, those
activities comnstitute a government invasion of or supplement to the
private sector, not essential state functionms.

The provision of education also is quite dissimilar from ''the
bounty that a conscientious sovereign makes available to its own

citizens and some of its guests.”" Matthews v. Diaz, 426 U.S. 67,

80 (1976). Additiomally, the State's educational system cannot
properly be classified within '"the area of economics and social

welfare...." Dandridge v. Williams, 397 U.S. 471, 485 (1970). When

4 state enters an area occupiad by the private sector and endeavors

to assist persomns to obtain food, shelter, or medicine, there is no

SR v



requirement that the state create classifications wiaich are perfect.
A state may undertake charitable functioms wichout undue concern
about making distinctions which are too fine or too imprecise. Such
determinations are replete with "conflicting claims of morality and
intelligence...raised by opponents and proponents of almost every

e

measure. ... Dandridge v. Williamé, supra, at 486. The legislatures

are entrusted to resolve conflicts concerning the boundaries of
state involvement in these areas.

Judicial deference, however, should be limited in areas which
are occupied by state functions. Where the state traditionally has
been the provider, discrimination with respect to access to a ser-
vice should be disfavored when there is a close connection between
the particular service and implicitly or explicitly protected con-
stitutional right. In effect, this is another way of saying that °
with respect to a service which is provided as an essential function
of government and not by the private sector, exclusion from access
to that service will result in absolute deprivation. This should
be scrutinized carefully.

One reason supporting the Supreme Court's decision in Rodriguez
not to classify education_as a fundamental interest wa. that ''the
logical limitations' of the plaintiffs' theory were "difficult to

perceive.'" Rodriguez, supra, at 37. No such open ended theory is

involved in this case. When only access to educaticn is deprived,
nolding that a fundamental interest is involved does not occasion an
unprecedented upheaval which would terminate state control over edu-
cation. An interest in a govermmental process or program may be
deemed fundamental even though the government cannot be required to
éssure or even to determine what constitutes enjoyment of that

process or program. An analysis of the extent of the right to vote

is instructive.

The right to vote requires quantitative and not qualitative pro-
LW S8 LT
tection. Thus, while "a citizen has a constitutionally protectad

38 Professor Tribe has described the rizht to fair and effective

: . . ER ot i
represencation as a qualicative aspect of the right to vote.
L.Tribe, American Constitutiomal Law § 13-7 (1978). The court.

however, believes that apportionment schemes wnich cancel or
minimize the voting power of cognizable populaticn groups

elicit strict scrutiny only when the nature of the population
group compels it. Thus racial and ethnic groups by themselves
deserve special solicitude without reference to any qualitiative
aspect of the right to vote. Compare Gaffney v. Cummines,

412 U.8. 733 (1973), with White v. Reeiscer, &L2 U.5. /55 Lo




right to participate in elections on an equal basis with other citi-

zens in the jurisdictiom," Dunn wv. Blumstein, 405 U.S. 330, 336 (1972),

in states that have adopted the electoral process, the courts do not

sit to insure ''the most informed electoral choice." San Antonio Ind.

School Dist. v. Rodriguez, 411 U.S. 1, 36 (1973). The plurality

opinion in Mobile v. Bolden, U sk . L00FS.CE. 1 1490°(1980) , illia=

strates the principle that the recognition of access to the ballot

as a fundamental right does not imply a right of equality of result.
The only occasion that makes the equality of result actionable is
when such inequality constitutes invidious discrimination because

of the nature of the classification used or the group affected. The
"right to participate in elections on an equal basis with other
qualified voters" does not herald a revamping of the political system.
The '"'right to have an equally effective voice'" in the election of
representatives is impaired where representation is not apportioned
substantially on the basis of population. Such an inquiry is objec-
tive and quantitative. It provides no license for the court to
embark on subjective, qualitative analyses of the effect of electioms
on distinctive groups or to guarantee the Tight to representation.
The mere presence of a voting rights issue does not compel strict

serutiny. Hole Civie Club wv. City of Tuscaloosa, 439 U.3. 60 (1978)

Town of Lockoort v. Citizens for Community Action at the Local Level,

Inc., 430 U.S. 259 (1977); Sayler Land Co. v. Tulare Lake Basin

Water Storage District, 410 U.S. 719 (1973); Creel v. Freeman . 533

F.2d4 286 (5th Cir. 1976), cert. demied, 429 U.S. 1066 (1977); Note,

93 Barv.L.Rev, 1491 (15980). See also Clark v. Town of Greemburgh,

436 °F.2d 770 (2nd Cix. 1971). Finally, classifying access to the
ballot as a fundamental right does not require the states to make
all govermment offices elected ones. Once the state has granted the
franchise, however, restrictioms on the tight to wote elicit strick

scrutiny. Harper v. Virginia Board of Electiomns, 383 U.S. 663

(1966) .
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Similarly, recognitiom of a right to access to education need not
imply a right to equality of result, thus undercutting the holding
in Rodriguez. Where inequality of educational opportunities results
from racial animus, such discrimination will be struck down upon

proof of racially discriminatory intent or purpose. Brown v. Board

Qf Education, 347 U.S. 483 (1954). The right to attend school on

an equal basis with other children living in the locale does not
require revamping the educational system. Any inquiry into the
exclusion of children from public education can be objective and
quantitative. Recognition of education as a fundamental right does
not mean that the presence of educational issues in a lawsuit will
require subjective, qualitative analysis concerming the effect of
education on all discrete groups.

In sumation, the court concludes that strict judicial scrutiny
should be applied to determine whether the statute violates the
equal protection clause. The bases for this conclusion are the
following: the statute absolutely deprives undocumented children
of access to education thereby causing them great harm; there is a
direct and substantial relaticnship between education and the ex-
plicicly guaranteed right to exchange ideas and information; and,
the provision of education is not a social or economic policy but
a state function. Additionally, recognizing the right to access to
education when it is being provided to others does not imply a right

to equal enjoyment of education.



B. The ClassificationsCreated by Section 21.031

1. Undocumented Aliens

Section 21.031 on its face creates a classification of undocu-

39

mented children who are treated differently than all other children

within the jurisdiction. The court must determine not only what level
of scrutiny should be applied to the use of such a classification,
but also whether any scrutiny is due. While the plaintiffs claim
that discrimination against undocumented aliens is inherently suspect,
the State claims that it is permissible per se.

Wich respect to the plaintiffs' argument, the court concludes
that states may treat citizens and resident aliens differently than
undocumented aliens, provided that such differences are reasonably
related to a valid govermmental objective and do not affect funda-
mental rights. 1If fundamental rights are affected, state treatment
of undocumented aliens, like state treatment of other persoms within
its jurisdiction, is justified only if it furthers a compelling
governmental interest.

In Grzham v. Richardsom, 403 U.S. 365, 372 (1971), the Supreme

e

Court stated that "classifications based on alienage...are inherently
suspect and subject to close judicial scrutiny." The equal treatment
of resident aliens is based on two premises. First, the federal
decision to admit resident aliens to permanent residence required

"a general policy that all persons in this country shall abide in

any state 'on an equality' of legal privileges with all citizens

under nom-discriminatory laws." Takahashi v. Fish & Game Comm'n.

J

334 U.S. 410, 420 (1948). Second, in Graham v. Richardson, supra,

the court stated that "[a]liens as a class are a prime example of
a2 discrete and insular minority...for whom...heightened judicial

solicirude 15 appropriate’” Id. ac 372, citing ‘Unifed.Statas v,

39 " : e 2
The stacute excludes alien children who are not "lawfully ad-

mitted.! This expression, perhaps as a result of the unfortunates
complexity of our immigration laws, is a monumenc to ambiguity.
The Texas Education Agency, however, has promulgated guidelines
for the implementation of sectiom 21.031 in Rule 26.51.01.010,
Texas Register, February 19, 1980.



Carolene Products Co., 340 U.S. 144, 152-53 n.4 (1938). Undocumented

aliens are "saddled with such disabilities,...subjected to such a
history of purposeful unequal treatment [and] relegated to such a
position of political powerlessness...' that treating them as more
discrete and insular than resident aliens may be justified.AO None-
theless, undocumented aliens are not entitled to the privileges con-
ferred by admission to the country. The federal decision to admit
resident aliens would be frustrated by state restrictions on their

activity. Truax v. Raich, 239 U.S. 33 (1915). The federal govern-

ment has made no such decision concerning undocumented aliens.

Focus on the Carolene Productsal rationale, suggests that undocu-

mented aliens are a class needing protection from the majority and

The court notes that undocumented status is not a characteristic
which an individual cannot control. Uncontrollable characteristics
are those which bear no "relatiomship to individual responsibility
or wrongdoing." Weber v. Aetna Cas. & Sur. Co., 406 U.S. 164, 175
(1972) . Although undocumented persoms may be powerless to change
immediately their status to that of a resident alien or that of

a citizen of the United States, undocumented adults have control
and individual responsibility for their present status. Further,
citizens and resident aliens may be distinguished from undocu-
mented aliens without stigmatizing them. A distinction should

not be stigmatizing where it is most difficult to make the
distinction required without reference to the characteristic
giving rise to that distinctiom. Describing persons without
documents as undocumented or illegzl does not constirute pater-
nalistic stereotyping which relegates those described to inferi-
ority. See generally Regents of the Univ. of Cal. v. Bakke,

438 U.S. 265, 360 EI578) (brennan, White, Marsnall & Blackmun,
JJ., concurring in judgment in part and dissenting). Otherwise,
any classificatory scheme which describes persons in an undesir-
able way would be suspect, leaving governments restrained in

their ability to regulate.

In United States v. Caroleme Products Co., 304 U.S. 144 (19338),
Justlce Stonme’'s now well Knowa ToUTrth rootnote suggested that S
discrimination "against discrete and insular minorities may be

a special conditionm, which tends seriously to curtail the

operation of those political processes ordinarily to be relied

upon Co protect minorities, and which may call for a corre-
spongingly more searching judicial inquiry."




the political process. The political process has made insufficient
efforts to exclude undocumented persons from the country and while
they are here the majority is quite willing to exploit them for their
cheap labor. Additiomally, the concerns of state governments normally
are not related to the alienage or legal status of residents. See,

@.2., Graham v. Richardson, 403 U.S. 365 (1971). Stats authority to

classify based on a person's status as a citizen is confined within

"narrow limits." Sugarman v. Dougall, 413 U.S. 634 (1973). Accord-

ingly, the normal deference given state legislation over matters which
are the usual subjects of state legislation is not justified when
state classifications are based on citizenship, or when no special

attribute of citizenship is :elevant.42

Nonetheless, the court con-
cludes that undocumented aliens are not a suspect class.

The guarantee of equal protection is a restraint on the federal
government as well as state governmental power.43 There is little

question that the federal govermment can treat undocumented aliens

42 In Matthews v. Diaz, 426 U.S. 67, 80 (1976) the Supreme Court

stated that illegal entrants do not have "a colorable consti-
tutional claim" to benefits provided to citizens by the federal
government. The Court reasoned that the control of immigration
and naturalization by Congress permitted flexibility in estab-
lishing the conditions of admission. This does not imply that
the states have co-equal flexibility and can impose burdens on
persons whom the federal govermment admits or permits to remain
in this country. States may exclude aliens from offices or
functions to protect the basic concept of a political community.
Ambach v. Norwick, s s ,- 99 8.Ct. 1589 (1979): Folev v.
Connellie, 435 U.S. 291 (1978); Sugarman v. Dougall, &4L3 U.S.

: /i

& .
3 The Supreme Court has construed the due process clause as

requiring equal protection of the laws. Bolling v. Sharpe,

347 U.S. 497 (1954). The application of the guarancee of equal
protection, however, differs when classifications are created
by the state and federal govermments. Thus,

The federal sovereign, like the State, must govern
impartially. The concept of equal justice under law
1s served by the Fifch Amendment's guarantee of due
process, as well as by the Equal Protection Clause of
the Fourteenth Amendment. Although both Amendmencs
require the same type of analysis, see Buckley v.
Valeo, 424 U.5. 1 (1976), the Court of Appeals cor-
rectly stated that the two protsctions are not always
co-extensive. Mot only does the language of the two
amendments differ, but more importantly there may be
overriding national intsrests which justify selactive
federal legislation that would be unacceptable for

an individual Stata. On the other hand, when a faderal
rule is applicable only to a limited territory, such

as the Distriec of Columbia, 'ew an idsular possession,
and when there is no special national interest involved,
the Due Process Clause has been construed as having the
same significance as the Equal’Protection Clause.

Hampton v. Mow Sun Wong, 426 U.S. 88, 100 (1978).




differently from citizens or resident aliens. The Supreme Court ex-

plained in Matthews v. ﬁiaz, 426 U.S. 67 (1976), that the federal

government could make legitimate distinctions between citizens and
resident aliens because of the governmental interest in regulating
immigration. The courts have not required the federal government to
show that the distinctions they make are precisely tailored to the
- exercise of the power to regulate immigration and naturalization.44
Rather, federally drawn distinctions between aliens and citizens.are
upheld where there is a legitimate basis for presuming that the dis-
tinction was actually intended to serve an overriding national interest.

Hampton v. Mow Sun Wong, 426 U.S. 88, 103 (1978) .. "Accordingly, as'a

matter of equal protection analysis, the federal power to regulate
immigration is sufficient to justify federal discrimination against
aliens. Further, the state's ability to make such distinctions

where their interests are apparent suggests that the Truax-Takahashi

rationale should control over the Graham Court's reliance on Carolene
Products, at least when considering whether strict judicial solici-

tude should be extended to undocumented aliens.45

54 Judicial deference to federally created distinctions involving

aliens is due in part to the politcal character of the immi-
ration power. See Fong Yue Ting v. United States, 149 1028,
698 (1893). This consideration does not render "federal power
over aliens...so plenary that any agent of the National Govern-
ment may arbitrarily subject all resident aliens to different
substantive rules from those applied to citizens." Hampton v.
Mow Sun Wong, supra, at 101.

&3 This conclusion is bolstered by the court’s reading of De. Canas

v. Bica, 424 U.S. 351 (1976). De Canas held that the exclusive
federal power to regulateimmigration did not Pre-amt a Califormia
statute prohibiting employment of undocumented persons. although
De Canas did not involve the applicability of the equal protec-
tion clause to undocumentad persons, ''[t]he Court used equal
protection terminology to find that procsction of the stare's
lawfully resident labor force and economy were 'vital state
interests,' and that the legislation was 'tailored to combat
effectively the perceived evils.'" Note, 31 Stan.L.Rev. 1069,
1081 (197S). If the Court's findings were applied in an equal
protection context, they would refute the contention that a
class of undocumented persons is suspect.



This does not imply that classifications involving undocumented
aliens are permissible by their very nature or that the equal protec-
tion clause is inapplicable to a class of undocumented persons.
Analogous decisions by the Supreme Court, the language of the four-
teench amendment, and holdings of other federal courts require that
state classificéticns based on immigration status be subjected to
dudicial gcrutiny.

Although the Supreme Court has ﬁever addressed squarely the
applicability of the equal protection clause to undocumented aliens,
decisions construing the fourteenth amendment do not suggest that
the guarantee of equal protection is reserved to citizens or resi-
dent aliens. It is established that both the due process and equal

protection clauses apply to resident documented aliens. In re Griffith,

4i3 0.8, 717 (1973): Sugarmén v. Dougall, 413 U.S. 634 (1973); Graham
v. Richardson, 403 U.S. 265 (1971); Takahashi v. Fish & Game commti'e.,

334 U.S. 410 (1948); Wong Wing v. United States, 163 U.S. 228 (1891) ;

Yick Wo v. Hopkins, 118 U.S. 356 (1886). The Supreme Court stated

in Wong Wing that the equal protection clause applied "to all persons
within the territorial jurisdiction” of the United States, 163 U.S.

at 238. In Yick Wo v. Hookins, supra, the Supreme Court stated that

The Fourteenth Amendment to the Constitution is not con-
fined to the protection of citizens. It says: '"Nor shall
any state deprive any person of life, liberty, or property
without due process of law; nor deny to any personm within
i1ts jurisdiction the equal protection of the laws." These
provisions are universal in their application, to all per-
sous within the territorial jurisdiction, without regard
to any differences of race, of color, or of nationality;
and the equal protection of the laws is a pledge of the
protection of equal laws.”

118 U.S. at 369. Inasmuch as undocumented aliens are protected by

the due process clause, Matthews v. Diaz, 426 U.S. 87 77 €1L976Y,

the court can conceive of no reason to conclude that they are unpro-



tected by the equal protection clause.46

The language of the amendment itself affords no basis for the
proposition that undocumented aliens physically present within the
state may not invoke the equal protection clause. Undocumented
aliens, like other human beings, are 'persoms." The question, then,
is whether an undocumented alien is a ''person within the jurisdic-
tion” of the state. The court concludes that the qualification
"within the jurisdiction" of the state should be given its common,
everyday meaning. Accordingly, undocumented children who reside in
Texas and are subject to its laws are "within the jurisdiction" of
Texas. Both the legislative history and the cases construing the

qualification confirm this conclusion.

46 A student note has suggested that the applicability of the due

process clause is not a basis to infer that undocumented aliens
are protected by the equal protection clause.

Under due process of law certain individual rights are pro-
tected from unfair or mistaken deprivation by the state where
minimum procedural safeguards are found lacking. Under equal
protection of the laws individual rights are protected from
arbitrary deprivation by the state where no legitimate state
purpose is found to be adequately advanced thereby. The dif-
ference in focus between due process and equal protection
inquiries demands caution when extending equal protection
guarantees through the vehicle of pre-existing due process
rights, particularly when the courts are addressing the

issue with regard to a group whose presence in this country
is contrary to laws promulgated by the authority of the
Constitution. Due process rights are afforded aliens to
insure they are not deprived of interest in life, liberty or
property without adequate procedural safeguards. Such
constitutional guarantees do not automatically give rise

to a like result for the protection of illegal aliens'
entitlement to state benefits under equal protection of

the laws.

Note, 11 St.Mary's L.J., 549, 562-63 (1979). It is doubtful
that any court would extend equal protection guarantees
"through the vehicle of pre-existing due process rights...,"
nor suggest that the guarantees of due process "automatically
give rise to...the protection of illegal aliens' entitlement
Lo state benefits...." Comparisons and distinctions between
the two clauses should not be based on the rights that are
safeguarded but on the persons protected by the amendment.
The due process clause protects certain kinds of personal
interaests; those that inhere in the right to life, liberty,
Oor property. The equal protection clause guarantees equal
Creactment by the governmment in the absence of sufficient
jusctification. Neither the due process clause, SBTLcEly
speaking, nor the equal protection clause creates substantive
rights. It is illogical to argue that the rights protected
Oy the due process clause shoyld not determine which persons
are protected by the equal protection clause. Analysis

which .focuses on the righrs embraced by the two provisicms
sorely misapprehends the issue whether undocumented aliens
are protacted by the equal protection clause.

»



There is no indication that the framers of the fourteenth amend-
ment intended to limit which individuals located within the United
States were ''persons' for either due process or equal protection
purposes. In fact, one of the spomnsors of the amendment said:

The last two clauses of the first section of the amendment
disables a State from depriving not merely a citizen bur

any persom, whoever he may be, of life, liberty, or property
without due process of law, or from denying to him the equal
protection of the laws of the state....

...[I]t will, if adopted by the States, forever disable
every one of them from passing laws trenching upon those
fundamental rights and privileges which pertain to citizens
of the United States, and to all persoms who may happen to
be within their jurisdiction.

71 Cong.Globe 2766 May 23, 1866). 1In view of this legislative
fiistory which groups the two clauses, there is no reason to inter-
pret "any person'" under the due process clause different from "any
person within its jurisdiction' under the equal protection clause.

This does not mean that the language is meaningless. It repre-
sents an inherent limitacion on governmental power. In Blake v.
McClung, 172 U.S. 239 (1899), the Supreme Court held that a Virginia
corporation was not a person within the jurisdiction of Tennessee.
The Court noted that the eqﬁal protection clause

manifestly relates only to denial by the state of equal
protection to persons ''within its jurisdiction." Observe
that the prohibitionm against the deprivation of property
without due process of law is not qualified by the words
"within its jurisdiction,'" while those words are found

in the succeeding clause relating to the equal protection
of the laws. The Court cannot assume that those words
were inserted without any object, nor is it at_liberty to
eliminate them from the Comstitutiom and to interpret

the clause in question as if they were not to be found

in that instrument. Without attempting to state what is
the full import of the words, "within its jurisdictiom,"
1t isigafe to say that a corporation not created by
Tennessee, nor doing business there under conditions

that subjected it to process issuing from the courts

of Tennessee at the instance of suitors, is not, under
the above clause of the Fourteenth Amendment, within

the jurisdiction of that state.

Id. at 260-61. To recognize the distinctionm, however, is not to
register approval for discrimination against non-residents. Rather

L. 1s a recognition that

Manifestly, che obligation of the Stare to give the
proteccion of equal laws can be performed only where
its laws operacte, that is, within its own Juriadicrions
It is there that the equality of legal right must be



maintained. That obligation is imposed by the Consti-
tution upon the States severally as governmmental entities, -
each responsible for its own laws establishing the rights
and duties of persons within its borders.

Missouri ex. rel. Gaines v. Canada, 305 U.S. 337, 350 (1939) .

The reason for limiting the reach of state legislation is
obvious: it necessarily is limited to objects within its jurisdiction.

A most extraordinary condition would exist if the legis-
lation of the states properly confined within its appro-
priate sphere were to be held invalid because it does

not extend to and embrace objects beyond their juris-
diction. A legislative impasse would be created. Neither
the nation nor the states could move forward; the former
because power over matters purely of state concerm is

not conferred by the Comnstitution, and the latter be-
cause...they can effect none if they cannot effect
equally all within and without their jurisdictiom.

Dolley v. Abilene Nat. Bank, 179 F. 461, 463-64 (8th Ciz SL9T0)

aff'd,228 U.S. 1 (1913). Persoms physically present within the state
stand in such relation to the state to bring them 'within its juris-

diction.” Thus, the equal protection clause "does not prohibit‘legis-
lation which is limited, either in the objects to which it is directed
or by the territory within which it is to operate. It merely requires

that all persons subjected to such legislation shall be treated alike

under like circumstances and conditions, both in the privilege con-

ferred and the liabilities imposed." Magoun v. I1linois Trust & Savings

Bank, 170 U.S. 283, 293 (1898): Hayes v. Missourdi, 120 U.5. 68, 71-72

(1887). See also Home Insurance Co. v. New Tork, 134 U.S. 594 (1890).

The undocumented alien children are personms subjected to the legisla-
tion which is at issue in this actiom. They are physically present

within the borders of Texas. Shames v. State of Nebraska, 323 F.Supp.

¥32L 51333, 1338 (T Neb . 1971).47 Other federal courts already have_

held that the equal protection clause protects undocumented aliens.

& The equal protecticn clause may not prohibit discrimination

against non-residents or against non-resident aliens. Sege
Zschernig v. Miller, 389 U.S. 429, 459 n.26 (1968) (Harlan, J.,
concurring); Blake v. McClung, 172 U.S. 239, 260-61 (1899).
Such discrimination, however, may De unconstitutional because
of other comstitutional principles, such as the privileges
and ilmmunities clause, the power to regulate interstate com-
merce, and the foreign relatioms power.
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in Bolapmos valiley, 309 F.2d 1023, 4025 (2nd Cir. 1975), Judge

Friendly stated: '"We can readily agree that the due process and equal
protection clauses of the Fourteenth Amendment apply to aliens within
the United States...and even to aliens whose presence here is illegal."

Accord Holly v. Levine, 529 F.2d 1294 (2nd Cir.), cert. denied ,

426 U.S. 954 (1976); United States v. Barbera, 514 F.2d 294, 296 n.3

(2nd Cir. 1975); Doe v. Plyler, 458 F.Supp. 569, 579 (E.D.Tex. 1973).

See also Hermandez v. Houston Ind. School Dist., 558 S.W.2d 121

(lekX.Civ. App. <SAustin 1977, writ ref'd n.r.e.).

Accordingly, the equal protection clause protects undocumented
aliens because they are ''persons within the jurisdiction' of the
state. State discrimination against illegal aliens is not necessarily
permissible, and when a fundamental right is infringed by that dis-

crimination the state must provide a compelling justification.48

A recent interpretation of a civil rights statute supports the
proposition that- the equal protection clause protects undocu-
mentad aliens. In United States v. Otherson, 480 F.Supp. 1369
(§.D.Cal. 1979), four United Staces Border Patrol Agents were
prosecuted for allegedly mistreating and assaulting several
undocumented aliens. The court held that the undocumented
aliens were '"inhabitants of any State, Territory, or District"
within the meaning of 18 U.S.C. § 242. The court reasoned
that the term "inhabitants' is synonomous with the expression
"any person within the jurisdiction." A detailed review of
the legislative history of the Reconstruction civil rights
statute and the fourteenth amendment reveals that Congress
intended to protect the civil rights of any person within

the United States. It would be incongruous for an undocu-
mented alien to be protected by a civil rights statute based
on the equal protection guarantees of the fourteenth zmend-
ment, and yet not be covered by the protections guaranteed

Dy the clause itself. Otherson along with the court's con-
clusion that undocumentsd aliens are protscted by the equal
protection clause is ample justification for maintaining

these consolidated cases pursuant to 42 U.3.C. §§ 1981 &

k983 tand 288 US, CUNS 1343 (3.
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2. Exclusion of Undocumented Children on the Basis of Wealth

Within the plaintiff class there are many children who are unable
to attend sghool because they cannot afford the tuition. Section
21.031 does not provide for tuition, but the State has authorized
the admission of undocumented children upon the payment of tuition.49
The statute discriminates against children on the basis of wealth be-

cause 1t excludes children who cannot afford the tuitiom imposed.so

In San Antonio Ind. School Dist. v. Rodriguez, 411 U.S. 1, 25 n.60

(1973), the Supreme Court stated that

If elementary and secondary education were made available

by the State only to those able to pay a tuition assessed

against each pupil, there would be a clearly defined class

of "poor" people - definable in terms of their inability

to pay the prescribed sum - who would be absolutely pre-

cluded from receiving an education. That case would

present a far more compelling set of circumstances for

judicial assistance than the case befqre us today.

That set of circumstances is presented by this case.

Several of the named plaintiffs in these actioms have been pre-
vented from attending the public schools because they could not afford
tuition. In addition, there is no evidence of any children being
admitted to public schools in those districts which condition admis-
sion upon the receipt of tuition.51 This is not surprising. The
evidence is quite clear that the parents of undocumented children are,
for the most.part, indigent. A study of the income characteristics
of parents of undocumented children in the Houston area found thart
their mean hourly wage was $4.17. Another study conducted in 1978
found that the mean hourly wage for undocumented persons was $2.75.
The U.S. Civil Rights Commission has stated that: "The situation in
South Texas for the undocumented person...resembles the early slavery

in the United States."s4

“ Defendants' Exhibit No. 6-1 at &; Plainciffs' Exhibit No. 12 at 38,
P Ses BlaNurires Eehibioite, LAd

L plainriffs’ Exnibit No. 448,

2 plaineiffs’ Exhibit No. 207 at 70.

P9 piineirrs AEcninie No) 210iat 35,
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Plaintiffs’' Exhibit No. 12 at-25.



It is worth noting at this point that undocumented aliens con-
tribute to government revenues to the same extent as others with
similar income. Nearly all of the recent studies which discuss the
contributions of undocumented aliens to local, state and federal
tax bases strongly suggest that this group pays more into the tax
structure than they take out through social services. Due largely 4
to their clandestine existence and the fear of being apprehended,
undocumented aliens are one of the least likely groups teo apply for
social services. The public school education in Texas is financed
primarily through sales taxes and ad valorem property taxes. Undocu-
mented aliens are unable to escape the payment of those taxes; they
buy consumer goods and they indirectly contribute property tax
revenue through the payment of rent.SS

The Supreme Court decisions concerning discrimination on the
basis of wealth give special solicitude to indigents when two conditions
are present. First, there must be a distinect class of disadvantaged
poor who are absolutely deprived of access to a state benefit or
service. Second, the state benefit or service must not be within

the "area of economics and social welfare.”" United States v. Kras,

409 U.S. 434, 446 (1973). Both of these conditions are satisfied

in this case. ''The class of undocumented children excluded by the E?

. 3 . . ~ . . * . . AL .
tultion requirement is definable in terms of their imability to pay

1

the prescribed sum.... Rodriguez, supra, 411 U.S. at 25 n.60. This

is not a question of absolute equality or precisely equal advantages.
The argument here is that the lack of personal resources occasioned
an absolute deprivation of the desired benefit.

It has already been noted that education cannot be considerad
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a social or economic program. Rather, "'education is perhaps the

> Record, Vol. I, 80-83; Vol. III, 431-32; Vol. XXII, 111-17.

See also Plaintiffs' Exhibit No. 207 at 6-7. The Supreme Court
nas recognized that "aliems, like citizens, must pay federal
taxes.... ' Matthews v. Diaz, 426 U.S. 67, 83 n.22 1L9786) . Thus,
the assertion chat undocumented persons should pay tuition to
contribuce cheir share of the costs of education 1s nonsense.
See Graham v. Richardsom, 403 U.S. 3683, 376.(L97L) ("THere can
De no 'special public Lnterest' in tax revenues to which aliens
have co?tribu:ed on an equal basis with the residents of the
state."




most important function of the state and local govermment." Brown v.

Board of Educatiom, 347 U.S. 483, 493 (1954). Examination of those
cases in whicﬁ the éupreme Court has held that wealth based classifi-
cations were uncénstitutional reveals that the personal and social
interests deserving of protection were similar to education. Con-
versely, in those cases in which the absolﬁte denial of zn interest
did not compel specizl solicitude, the interests were dissimilar
rom education.

The Supreme Court has employed strict scrutiny when considering
laws limiting access to the franchise and to the state criminal

justice system. In Harper v. Virginia Board of Elections, 383 U.S.

663 (1966), the Supreme Court held that a state poll tax was incon-
sistent with the equal protection clause. The Court stated that since
”[w]ealth{ like race, creed, or color, is not germane to one's ability
to participate intelligently in the electoral process," the poll tax
was based on "a capricious or irrelevant factor.'" 383 U.S. at 668.

In Bullock v. Carter, 405 U.S. 134 (L972) , the Court beld that the

Texas filing-fee requirement for primary elections.was impermissible.
Access to the ballot, like access to the schools, is controlled by

the stace and there is no alternmative reasomably available.37 Both
voting and edﬁcation are central to the concept of Jeffersonian
democracy. Allowing qualified persons to vote and children to attend
schools does not redistribute wealth or equalize the benefits avail-
able in our society. They both enable, however, persons to partici-
pate and to integrate into the social and politiczl structure.

Cases involving the issue of egqual Justice for the poor parallel

.

this case in that the state law created an absoluce deprivaction. In

Griffin v. Illinois, 351 U.S. 12 (1956), the Court considered a stare
law which prevented an indigent criminal defendan: from obtaining
& transcript for use on appezl. There was no adequate substitcute

for stenographic tramscripts. The Court noted chzac the ability to pay

w
~|

Although the stace does not monopolize educaci
answer that thoss who cannot afford the tuici
public schools can turn to the private schools. See suprz at
2223
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bears no ratiomal relationship to guilt or innocence, 351 U.S. at 17,

and held the state law unconstitutional. Similarly, in Douglas v.

California, 372 U.5. 353 (1963), thHe.Court held that defendants who

could not pay for counsel from their own resources and who had no
other way of gaining representation on direct appeals were denied
equal protection of the law.

) Equal protection does not imply the abolition of differences
created by wealth. Enabling a person to have access to a necessary
service or program neither assures him the same access which others
havé nor requires that any burden imposed be proportioned to his
individual circumstances. Thus, Douglas does not stand for the propo-

sition that indigents must be provided with the best lawyers. This

principle is best illustrated by Williams v. Illineis, 399 U.S. 235

¢L979) , ‘and Tate v.. Shore, 4008 U.&. 395 (1971) . ‘In Willizms w.

I1linois the Court held that a person could not be imprisoned because

he was unable to pay a fine. In Tate v. Short the Court stated that

the same constitutional defect condemmed in Williams also
inheres in jailing an indigent for failing to make immediate
payment of any fine, whether or not the fine is accompanied
by a jail term and whether or not the jail term of~the
indigent extends beyond the maximum term that may be imposed
on a person willing and able to pay a fine. In each case,
the Constitution prohibits the State from imposing a fine

as a sentence and then automatically comnverting it into

a jail term solely because the defendant is indigent and
cannot forthwith pay the fine in full.

Q1 U.8% at 398, gquoting, Morris v. Schoonfield, 399 U.S5. 508, 509

(1970) (per curiam). The equal protection clause does not require

"that fines must be structured to reflect each person's ability to

!

pay in order to avoid disproportiomate burdens." San Antonio Ind.

Sehool Pist. v.:Rodriguez, 411 0.8, 1, 22(¢1973),  Like Williams and

Tate, the undocumented children do not claim that the burden is
heaviar because of their indigency. They are prevented from attending
school because they ares unable to pay.

In cases after Harper v. Virginia Board of Elections, 383 U.S.

663 (1968), the Supreme Court has carefully scrutinized statutes
which would not have burdemed indigents but for their complete
inability to pay. Im a case like Rodrizuez, the circumstances are

Se



quite different. The plaintiffs in that case claimed that they re-
ceived a poorer quality education because they were less wealthy.
The states are not required to insure absolute equality which exists
only hypothetically. On the other hand, absent sufficient justifi-
cation, states may not permit some persons to bemefit froﬁ certain
state services and to be free from certain burdens Espdﬁgz'while @%b
others are barred completely because they cannot pay.

" The form of "wealth discrimination" upheld in Rodriguez is not
encountered in this éase. Accordingly, the court concludes that a

state law which operates to deprive absolutely children of education

when they are indigent should be scrutinized with care.

3. Innocent Children

Section 21.031 penalizes children because of acts committed by

their parents.58

In Doe v.'Plyler, 459 F.Supp. 569 (E.D.Tex. 1978),
Judge Justice stated: |

A more exacting scrutiny of the Texas law also appears war-
ranced when comnsideration is given to the decisions of the
Supreme Court refusing to penalize and stigmatize children
who are not in a positiom to prevent the wrongful acts of
their parents. As Mr. Justice Powell said of laws dis-
favoring illegitimate children:

1V]lisiting this condemnation on the head of an infant

is illogical and unjust. Moreover, imposing disabili-
ties on the...child is contary to the basic concept

of our system that legal burdens should bear some
relationship to individual responsibility or WLOng -
doing.

Weber v. Aetna Casualty and Surety Company, 406 U.S. 164
L73, 92 5.Cc. 1400, T40e6, 3T L Ed.2d 768 (1972) (footnote
omitted). See also St. Anme v. Palisi, 495 F.2d 423 %25
(5th Cir. 197%) (invalidating school board's decision to
suspend two children from the school beczuse their mother
- had assaulted an assistant principal, on the ground that
"[f]lreedom from punishment in the absence of personal
guilc is a fundamental concept in the American scheme of
justice.” While the undocumented mincr plaintiffs are .
of course legally culpable and subject to deportation,
they can hardly be held morally respomsible for their
presence here. Many of them were hardly more zhan infants
when they arrived in the United States, nor did they par-
ticipate in their parents' decisiomn to ‘emigrace; conse-
quently they deserve no addicional burdens or penalties.

4

St commIsSion  andea
G §y L5325, The antry
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Illegal entry is a misdemeanor for the £
felony for subsequent commissions.

3
of a deported alien is a felomy. 8 U.



Id. at 582. The court finds that this analysis is supported by the
evidence received in this proceeding.

Undocumented children do not enter the United States unaccom-
panied by their parents. Like other young children, they seldom have
the power to choose their place of residence. For example, the court
heard testimony from a young girl who entered the United States when
she was five months old. Although the girl's father is a United
States citizen and the child's mother is a documented resident alien,
the child has no documents. She is, of course, documentable. UHone-
theless, due to her difficulty receiving her Mexican birth certificate,
she remained undocumented and was excluded from school. The young
girl previously had attended school in New Jersey and Missouri. Her
eight year old brother was born in the United States and attends
1;59

schoo There also was testimony from another undocumented child

who has siblings who were bornm in the United States and thus are
cicizens.éo Any argument that the family should be treated as a unit
when moral culpability is assessed is undercut by these facts. Those
who were born a few years prior to the unlawful entry are no more
responsible for it than those born shortly afterwards.

Cases involving classifications which punish childrem for acts
committed by their parents are not subject to strict judicial scrutiny.

They nevertheless are invalid if they are noated

to permissible state interests. Lalli v, Lalli, 439 U.S. 259, 264

(1979) . This formulation of the rational basis test will not accept
any conceivable justification for a statute. The legislative means

as well as the ends are subject tc examinacion.

4. UNational Origin

It is suggested that sectiom 21.031 is part and parcel of an

hisctorical pattern of discrimination against Hispanics in Texas.

E 1s argued

(o |

ot

hat Mexican-Americans residing in Texas will perceive

on

-

excluding undocumented aliens from school as more discriminac

59

~

Record, Vol, VII, 1-33; Plaintiffs' Exhibits 272 & 273.

Record, Vol. VII, 49-50. %



against Hispanic people. Suffice it to say, the court concludes that
there has been invidious discrimination in Texas against persons on
account of their national origin. There has also been discrimination
against persons on account of their illegal presence in this country.
The statute, however, creates a classification based loosely on immi-
gration status, not natiomnal origin. State legislation discriminating
against a class of undocumented persons is permissible if it is suf-
ficiently justified. The amount of justification required should not
vary depending on the citizenship of an undocumented persom. It also
should not be dependent on the history within a particular state
regarding discrimination against citizens of a particular national
origin. Thus, a state which never has discriminated against Mexican-
Americans bears no lesser burden of justification for discrimination
against Mexican undocumented persons. Conversely, the court concludes
that the State of Texas could not pass legislation which would be
invalid as to Mexican citizens, but wvalid as to other aliens. The

court cannot condemn section 21.031 on the basis of Yick Wo v. Hookins,

118 U.s. 356 (1886). Alchough the State generally monitors compliance
with the section by examining the immigration status or citizenship
of Spanish-surnamed persons, there is no evidence that non-Hispanic

aliens are intentionally treated differently.

C. State Rationalé For Section 21.031

In defense of its decision to exclude undocumented children
from the public schools, the State presented evidence concerning
(1) the number of undocumentad children in Texzs:; (2) the financial
impact of educating these children on state and local resources;
and (3) the impact of educating undocumented children on the quality
of education and on compliance with desegregation orders. The State
contends that the equal protection clause does not apply to undocu-
mented aliens and thus that discrimination against members. of that
class is permissible no macter how invidious. WNonetheless, the State
offered evidence which it believes demonstrates that section 21.031

is supported by a rational basis.



At the outset, the evidence demonstrated that prior to the
passage of the amendment to section 21.031 in 1975, the State never
had attempted to determine the number of undocumented children attend-
ing Texas public schools, nor the impact of educating these children
upon the school districts. The current Commissioner of the Texas
Education Agency was the Deputy Commissioner at the time section
21.031 was enacted and he was then primarily respomsible for its
implementation. He testified that no one from the Texas Legislature
contacted anyone at the Texas Education Agency prior to the amendment.
No studies were conducted to determine the number of undocumented
children throughout the state, or the fiscal impact of educating them.
No one attempted to compare the amcunt of taxes paid by undocumented
aliens with the cost of educating undocumented children.61

Since the law was amended, the State has done very little to
monitor the implementation of the statute by the local school districts.
There is no evidence that the State has ever determined the number of
local school districts which are excluding undocumented children, the
number of school districts that charge tuition, or the number of
school districts that provide tuition-free education to all children
within their jurisdiction. Because this basic information has not
been gathered, no effort has been made to determine the number of
children actually affected by section 21.031. There is no data which
show that the academic performance of students has improved since
undocumented children wers excluded.62

Indeed, the evidence in this case indicates that the State has
been concermed primarily with the impact and number of documented
Mexican children. With the exception of a study commissioned in
connection with this case, the State-sponsored studies have concen-

rated on the characteristics and number of documentced immigrantc

children. The studies have shown a steadily increasing number of

/T - ) W -~ I3 . - 1
= Record, Vol. XI, 1272-73, 1281, 1285. Plainciff-Intervenor's
Exhibd e Nol "3uat 25380
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immigrant children, primarily in the border areas. In additiom, the
studies indicate that most of the children require bilingual education
and that the influx of these children has created a problem in the
border districts that have limited space to house new students.63
Funds provided to the local school districts by the State may not be
used for conszruction64 and districts with relatively small amounts

of taxable property and growing student populations have difficulty
financing new structures. This problem, however, is not shared by
school districts with decreasing student populations and adequate
taxable property.

The current conditions afflicting some border school districts
result in part from the influx of documented aliens. These new
residents offset the decline in school age population which is being
experienced elsewhere in the State. Border school districts are not
in danger of being affected by undocumented children who reside in
Mexico attending the public schools in Texas. In 1977, the Texzs
Legislature amended section 21.031 by adding subsection (d) which
requires a child not living with a parent or guardian to establish
that "his presence in the school district is not for the primary pur-
pose of attending the public free schools." This provision was
designed in part to prohibit children whose parents reside in Mexico
from being able to establish residence in the United States by living

with another family.65

63 Plaintiff-Intervenor's Exhibit 3 at 245-49. The testimony of Mr.

Raul Besteiro, the Superintendent of such a border school district,
testified that the problems his school district is experiencing are
the result of an influx of documented children. Under the current
system of financing education in Texas, his district is having
trouble providing sufficient classroom space.

Tex.Educ.Code Ann. § 16.004 (Vermonm 1979); Record, Vol. XII
2062-67.

.

o
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Record, Vol. X, 1217. See Arredondo v. Brockatte, 482 F.Supp.
212 % §-D Tex. [979).
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1. The Number of Undocumented Children in Texas

The State's assumption concerning the potential impact of undocu-
mented children on the public schools is based on an estimate of the
number of undocumented children presently residing in Texas. It
ﬁust be emphasized that only the current figure is of concern; no
evidence was offereé which implied that the number of undocumented
children living in Texas and attending the schools in 1975 had an
impact on public education. Thus, the State does not argue that
the number was so great in 1975 that it was necessary to exclude
undocumented children, ‘but that once they had been excluded there
are too many to incorporate them once again.66

In preparation for the trial of this case the State attempted
to calculate the number of undocumented children residing in the
State. Experts in the area are in general agreement that there is
no indisputablé or acceptable estimate of the undocumented alien
population in the United States, much less the number of undocumented

alien children.67

This is not surprising given the difficult methodo-
logical problems inherent in attempting to enumerate a clandestine
pepulation. It is in this context that the State's estimate must be
analyzed.

The State's study was'conducted by Mark Flolid, an employee of
the Dallas firm, Criterion Analysis. His study (the Criterion Study)68
attempted to estimate the potentiél number of undocumented children
residing in Texas. The first step was to calculate the ""documented

Hispanic school age population.'" Assuming that only documented

Hispanics are in the school system, Criterion obtained their docu-

65 As noted above, some school districts did not knowingly admit
undocumented children prior to 1975. Plaintiffs' Exhibit No. 448.

°7 Record, Vol. XXI, 86; Vol. III, 471.

8 .

See Defendant's Exhibit No. 2-1.



mented "figure" by totalling the Hispanic students in public schools,
private schools, and those reported as "school leavers." In the
second step, Criterion subtracted the 'documented" Hispanic school
age population from the census figure for all Hispanics in Texas
aged five to seventeen. The residual obtained was called the 'potential
undocﬁmented Hispanic school age population.”
Criterion attempted to verify the assumption that the residual
represented undocumented children by applying the same methodology
to the toal school age population of all races. Because the residual
'for all races was not substantially larger than the residual for
Hispanics, Criterion concluded that the methodology in fact calculated
undocumented children.69
The major shortcoming of this analysis is that it is actually
an estimate of the number of children not enrolled in school, rather
than of undocumented children. To assume that children not enrolled
in school are undocumented is simply unsound.7o Two aspects of this
study demonstrate the error of this assumption. First, under the
methodology used in the Criteriom study, the residual "potential
undocumented' Hispanic populationm in 1970 is found to be 80,115.71
As most school districts admitted undocumented children prior to
1975, there is no basis for concluding that the children not enrolled
in school in 1970 were undocumented; the 80,000 Hispanic children

purportedly out of school are just as likely to be documentad as

69 See Record, Vol. XIII, 2297-98. See also Plaintiff's Exhibit No.
413 which shows an undocumented population in 1980 for all races
of 128,340 while Defendants' Exhibit No. 2-1 shows an undocumented
Hispanic population in 1980 of 111,284,

70 Record, Vol. XXI, 56, 87, 95, 102-03, 136.

7L

Plaintiff's Exhibit No. 443. This result in and of itself is
illogical because application of Criteriomn's methodology for all
races obtains a residual of only 71,004. It is rather absurd ro
have an Hispanice residual greater than the combined residual of
Hispanics, whites and blacks.
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undocumented. Moreover, the analysis inexplicably does not demon-
strate any dramatic increase of Hispanic children not enrolled in
school after implementation of the exclusionary statute.72 Thus, the
analysis demonstrates no correlation with what one would logically
expect to be the pattern caused by the implementation of section
2imBE L dne 1975,

Second, the study uses two different data bases resulting in an
inflated estimate of the number of Hispanics out of school. The 1970
census estimate of total enrollment in Texas public schools for all
races 1s comparable to the TEA figure. However, when broken down
ethnically, the census count shows more Hispanics enrolled and fewer
blacks and whites than does the TEA data.73 This discrepancy in
the count of Hispanics between the census and the TEA data is prob-
ably due to the use of a more limited Hispanic identifier by TEA.74

Inasmuch as the study subtracted the TEA data, with its lower
estimate of Hispanics, from the census data, with its higher esti-
mate, to determine the number of undocumented children, the figure
was necessarily high.7s ‘

The unsoundness and unreliability of Criteriom's methodology is
furcher demonstrated when ome applies the major assumption of the
study to the blacks and whites in Texas. Analysis of either census

enrollment data, or of adjusted TEA data, resultsin the rather

bizarre and untenable conclusion that there are ar least 100,000

This is a result of cthe methodology used. In 1970 the study
used two independent data bases: one for the census population
aged five to l7; and one for TEA enrcllment data. After 1970,
however, the Criterion study simply increased the census popu-
lation in the same proportion to the increases found in annual
TEA enrollment data. Record, Vol. XVII, 97. This necessarily
resulted in preserving the same pattern of ''residual" difference
that existed in 1970 through 1980. Record, Vol. XXI, 93-94&.
Thus, the number of "potential undocuemtned children" simply
increases in proportion to the increases in public school
enrcllment.

See Record, Vol. XXI, 64; Plaintiffs' Exhibir No. &441.

ct

(8 Raeord, Vol. XXT. 66, ‘131 13,

15 Récord, Vol. XVI, 65 &9.



undocumented black and white children in Texas.’®

|Even if one accepts the flawed assumption at the heart of the
study, fouﬁ additional problems result in the inflated estimate of
the number of undocumented children in Texas. First, Criteriom's
analysis of school leavers assumed that children under 17 who‘dropped
-out would re-enroll because of state compulsory attendance laws.
TEA's own report on school leavers, however, defines a school leaver
as éomeone who "left school prior to graduation and to. the best of
the district's knowledge will not enroll in another schocl." Under

Criterion's analysis, documented school-age children who leave school

and do mot return are counted in the residual "potential undocumented!

children.77

Second, the study neglected to take into account the documented
five and six year olds who have not yet enrolled in school. A break-
down by age and census data shows that most of the children not
enrolled in scﬂool for each ethnic group are five or six vears old.
This error would accordingly reduce the number of "potential undocu-
mented" school children by at least one half. The study used two
independent data bases which did not measure'children in the same age
brackets. The census, data covered only ages five to seventeen, while
TEA enrollment data includes children 6yer and under these age groups.

Third, che study ignored the census overcount of Hispanic chil-

- dren. When census and TEA data are mixed without making necessary
adjustments for cross biases found in these two independent data
sources, unreliable figures are a result. An expertin census data

on Hispanics testified that the Criterionm study was 'not...dome by

&

78 Record, Vol. XXI, 72, 102-03, 136. DPlainciffs' Exhibic No. 442
uses census enrollment data and shows that 101,685 Hispanics,
183,215 Anglcs, and 55,969 Blacks are out of school. Plzintiffs’
Exhibit No. 443 adjusts TEA daca to exclude studencs 18 and over
to make it more comparabls with the census data. This analysis
yields an Hispanic residual of 119,884 and a 3lack and anglo
residual of 94,499,

04 “Racord, Vol X%, 31, Vel. ZVIIT, 39. Plainriffs  Eabibes Na.
420 at 30.

78 See Record, Vol, XXI, 10L; Vel. XXT, 72-78. Plaineiffs' Exhibics

No. 400, 418 & 447,

(1}
IR

78



a person who clearly understands the census data?79 When comparing
census with TEA data, census enrollment data demonstrate that the
census had higher enrollment estimates than TEA for Hispanics and
lower estimates than TEA for whites and blacks. The validity of
the study is founded on the lack of residual populations for blacks
and whites. This is a result of Ehe cross biases found in the two
data bases, and when efforts are made to compensate for the cross
biases the foundation crumbles.So See supra footnote 76.

Finally, while attempting to estimate "potential undocumented

1

children," the Criterion study is really an estimate of the children
not in school. Reliance on school district enrollment data suggests
that it may not even be a good estimate of that statistic. One
State witness testified that in one particular year the enrollment
data for the Houston Independent School District were in error by a

factor of twenty-two percent.8l

If this is typical, the Criteriom
study "would be meaningless... [because] the error on the components
used to arrive at the measurement would be larger than the measure-
ment itself. 82 The court finds that the Criteriom study does not
represent an accurate estimate of the number of undocumented children
in Texas.

The study by no means suggests that the estimates made by the
demograpners who have been studying this question for years should
be rejected. Dr. Jorge Bustamante, considered the foremost authority
on estimacting the numbers of undocumented Mexican nationals in the

United States, testified that he calculated the number of undocumented

Mexican school age children in Texas to be approximately 20,000.

7 ,
RBecord, Vol. XXI "56. This may be because the person who con-
ducted the study was not a demographer. Record, Vol. JVIT, 82,
80 : L
The court does not suggest that anyone knows which data base
is accurate. It is noteworthy that the two surveys defined
"Hispanics" differently. Record, Vol. XXI, 66-68. It is there-
fore not surprising that they resulted in different estimates.
81 o e
Reeord, Vol. ZVLIZ. 177"
82

Regord. Vols XXI. 11
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This estimate is much more in liﬁe with the numerous studies which

have beer dome by other demographers and social scientists dttempting

to- assess the numbers. and characteristics of undocumented Mexican -
nationals present in,the.Unitad.StaJ:es...g3

The final element to the question of numbers is thevStatefs argu~r :

ment that providing education to undocﬁmented chiidreﬁ would serve as

an inducement for more undocuménted,persons to cross che‘bordefmaaﬁbe
Sﬁzteﬁszpcsitiouustrﬁngly;suggest&gthat;cne-of'the bases for the |
statute is,afdesire:t&aSIOW?the:flow:cf;illegal immigration-84'§3uch§

& basts for-the statutes ts impermissible. MeZsures fntended t&fin-ﬂ_

crease or decreases immigration, whether"legal or illegal, areuthe.préé

vince of the federal goverrmment. In DeCanas v. Bica, 24 U.S. 351 -

364 (1976), the Supreme Court stated that the "[plower to regﬁlate.‘w
immigration is unquestionably éxclusively-a federal power.' Insofafiﬂ
as the State's ratiomale is to limit the inducements to immigration,

the State statute is not based on a permissible state interest.
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:Becord, Vol. IIT, 421, 461-63. See also Plaintiffs' Exhibit No.
438 at 142-43 (Villalpando Study - Only 160 undocumented childrenm
in the entire San Diego School District im 1975-76); Plaintiffs' et
Exhibitc No. 209 at 25-26 (Cormelius Study - only one out of eight e
undocumented Mexican nationals reside permanently in the United S5
States with median length of stay béing 5.5 months); Plaintiffs’
Exhibit No. 455 at 38 (Cornelius - of those who stay, only 29
percent have- school age children with them); Defendants' Exhibit
17-3 at 89; (Van Arsdol Study - of those undocumented Mexican
nationals who reside permanently in the Unitad States, only 21

~ percent have school age children); Defendant's Exhibit 14-18 at

-~ 147 (North Study - of the total undocumented immigrants in the
United States, i.e., flow and stock, only 3.7 percent had chil-
dren in school); Defendant's Exhibit No.14-19 at 10-<11: (U 8.
Comptroller Gemerazl Study - of all undocumented people inter-
viewed only L.6 percent had undocumented children enrolled in
schools). The court notes that the number of children whose
parents are undocumented may be substantially greater. The Van
Arsdol and the North studies include children who are citizens;
the study conducted by the U. S. Comptroller General shows. that
&.6 percent of the undocumentad population have childrem in

schools if documented, citizen, and undocumented children are

83

g&gpted, e TRy s S . R e

84'Ther1egislative history of the 1977 amendment to section 21.03L
implies that the State intended section 21.031(d) to decrease
illegal migration. The spomsor of the subsection stated that

its restrictions would serve '"to make it more difficult for kids
to be brought in from Mexico ta attend schools in the United
States." Education Commiztee meeting, hearing on HB 247 (SB 423},
Mapch 25 3:1977.. Ir is notc unlikely that similar concerms pre-
vailed in 1975.
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5n addition, the evidence demonstrates that undocumented persoms

do n&t immigrate in search for a free public education. Virtually all

h

of the undocumented persons who come into this country seek employ-

ment opportunities and not educational benefits. The State has con-
ceded that the availability of jobs is the major factor which ‘brings
undocumented aliens into the United States. There was overwhelming

o

evidence of the primacy of employment as the major attraction for

g s 8 g : o 5 : ; :
immigrants, > and of the unimportance of public education as 2

stimulus for immigration.86 Further, it is wall understood that
other social services in this State are neither available to or
sought by undocumented persomns.- The unavailability of those services

has not been shown to have stemmed the tide o

()Y

illegal immigration.
Undocumericed persons do not come to Texas with a vision of America as
an edenic welfare state; they come here to work. Finally, no other

state has a statute excluding undocumented persons from the public

87

schools. There is no evidence that other states have a dispropor-

tionate number of undocumented persoms who have been drawn to those
statesbecause of the availability of free public.education. The

court finds that free education would not serve as a significant
. - ¢ 88
attraction for undocumentzd persons.

.

D naeird Won | TRT Wob, 427228 Vel W 655 Vel Whio

80 Record, Vol. I, 104-05: Vol. IIT, 427-28

87 The State has suggested that the Californi

o
§ 42800, et seg., inhibit aliens from enrol
schogls. Prior to July 1, 1978, section 42
sunerlnt=ncen; of DthlC instruccion to ado
lationms requiring county superintendencs to list anocum
children oy name and address and submit the list to the
of supervisors. In turn, the bozrd was required to forwar
the list to the Imm:g:a;-on anid Naturalization Serwice.
law was amended in 1977 and California publie schocls are n
currently required to notify immizratcion authoriczies when
undocumented children are snrollsd in che nublic schools.
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20 NpiseaiImpacet

The State contends that sectiom 21.031 is supported by a ratiomal
basis because it saves money and preserves: the State's resources;
educating additional children would cost more and would spread the
State's educational dollars too thinly. This, it is argued, would
result in a decline in the quélity of education in the State, or
necessitate decreased funds for other social services. One employee
of the Texas Education Agency used this analogy.

If our total population can be compared to the people
on an oceanliner and we are in a storm and the liner
has gone down, and I am in charge of the life boat and
the life boat holds...forty people, we already have
fifty people on that boat, which is somewhat similar
to the situation we have now because we have the
capacity for so many kids, and we have a need for a
greater capacity but don't have that capacity, but we
still have the kids...there is (sic) still people out
there in the water to be saved.

Now if I make the decision, being in charge of that life
boat, that I will pick up another one hundred people and
sink that boat so that somebody is saved, would I be

justified; or, conversely, do allau Jxmgguiigggg_gggple
qk,.la QuL there in the water tofdrown S0 that I can save these

rowm fifty that L already have in the boat?

*i)ﬁ : ....We can stretch teachers so far to when we get to

mrl’\htﬁ- the point when the teachers can no longer adequately
meet the needs of these children, or when the teachers
are so overburdened that they are going to quit teach-
ing rather than put up with this sort of situation. °
Then I think our ship will go dowm.

....fou have to determine those that you can save.

You have to determine in our case here the number of

children that you can provide adequate, or nearly

adequate, education to and you have to in some way

determine whether the introduction of an insignificant

(sic) number of students for these same services would

then depress the level to the point that none of these

people would be adequately served.89

Without suggesting that this form of. educational triage is ever
justified, the court finds that the state has misstated the case.
Permitting undocumented children to attend the public schools clearly
would affect state and local resources. The-evidence does not indi-
cate, however, that the State or the school districts lack the neces-

sary funds. Indeed, as counsel for the State noted in closing argument:

83 Record, Vol. XVI, 3511, 3538-39. The=court notes thar this state-

ment of the problem should reflect that prior to 1975 the undocu-
mentad children were, for the most part, in the life boat. They
have been thrown out and the Jtate now claims it cannot afford to
bring them back aboard. ;



There is no place in this pre-trial order that the State

has said the State of Texas doesn't have enough money.

Not one place. Texas can come up with the money. If we

want to get the legislature to fund certain projects, we

will go down and get them to fund it. The State never

said it didn't have money in its budget.90

Without a reliable estimate of the number of undocumented chil-
dren in the State, it is difficult to gauge the precise financial
savings that can be expected to accrue as a result of excluding chil-
dren from school pursuant to section 21.031. Nonetheless, the evi-
dence indicates that both the State and the local school districts
together have sufficient funds to educate the undocumented children.

Initially, Texas enjoys a health economy. As a result of eco-
nomic growth throughout Texas, the State budget showed a closing
balance on August 31, 1979, of $2.15 btillion for funds that can be
appropriated by the Legislature. This represents a 3.7 percent
increase above the cash balance atvthe beginning of the year.gl his
is attributed to highly commendable fiscal policies which prohibit
deficit spending. The court by no means wishes to disparage the
concern for fiscal integrity. Nonetheless it must be noted that
"Texas ranks 42nd of the fifty states in current per pupil expenditure.92
It is necessary to examine the way in which the State appropriates
money for education in order to assess the claim that the expense of
educating undocumented children is prohibitory.

The witnesses agreed that the bulk of the state budget is
derived from consumer taxes, primarily the State's sales tax. Revenues
raised by the State are placed in various funds. Monies for education
primarily come from the General Revenue Fund, the Cmmibus Tax Clear-
ance Fund, the Highway Motor Fuel and Tax Funds, and the Permanent

92

Escrow Fund. Each one of these funds had a net cash balance (surplus)

90 Racord, Vol. XXIV, 78-79.

91 plaintiffs' Exhibic No. 204 at 7.

%2 Racord, 'Vel, EXTII, 8-9; Plaintiffs’ Exhibit No. 451,

33 Record, Vol, X, 1%Ll3. Veol. XKIII, 2236-37; Plainrcifés’' Exhibie
Ne 204 ar "14=-15." 0 See alse Plaipti=f's Exhibits 276-278 & 300

(for illustrative purposes).
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as: of August 31, 1979, the end of the last fiscal year. The General
Revenue Fund has had a surplus for the iast'twelve years, and for at
least three years that surplus has exceeded $600 million.94 The-cur-
rent estimate by the Comptroller is that the General Revenue Fund
will have a cash balance of $324.4 million at the end of the current

biennium.95

This projected surplus is sufficient to finance com-
pletely the education.of‘all undocumented children in Texas even if
the State correctly estimated the number of undocumented school age
children. The Foundation chool Program amounts to $1,200.00 per
student calculated in terms of average Cost per average daily atten-
ance. Under current school finance laws, the State would be required
to provide $800.00 per child to the school districts.96 If the school
finance laws were altered and the current state expenditures were
provided to educate both the current number of school age children
Plus undocumented school age children, the additiom of 120,000 undocu-
mented children would decrease the State's per-pupil.expenditure by
$70.00. As already noted, supra  48-54, the”State has grossly over-
estimated the number. of undocumented children in Texas.

The impact of admitting undocumented children on the local inde-
pendent school districts would not be uniform. It appeérs that the
wealthy metropolitan school districts in which local funds support
a larger percentage of the total educational cost and the poor school
districts in which local dollars are stretched to the limir would be
the most affected. These problems are very real. The conditions in

Brownsville require the use of temporary buildings having no air con-

ditioning. 1In districts like Dallas the high cost of living requires

94
95

Record, Vol. XX, 118-19.

Record, Vol. XXIIL, 15 & 16: Vol. XITI, 2242. In recent history,
the Comptroller's estimate is usually lower than the actual sur-
plus. Record, Vol. XIII, 2252-53. This is not always the case.
49 | Record Vol PXTIT, 228702965 & 2268, Theldiffieefes Batue
$1,200.00 and $800.00 is accounted for by certain categorical
funds which are appropriated as sum certains. Those monies are
not part of the '"regular program," but are used for programs
sucir as compensatory, special and vocational education. id. ac
2244. Unlike regular program funds, categorical funds do not
draw automatically on the General Revenue Fund.
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the school district to adopt a salary structure which exceeds that
contemplated by the Foundation School Program. These difficulties

are addressed by current school finance laws in only one respect. The
school finance laws do not attempt to aid a district like Brownsville
with its construction problems, supra. at 47, and they do not attempt
to compensate for the higher cost of living and of municipal goverm-

ment in the large cities.97

Instead, the Legislature has attempted

to ameliorate these conditions by reducing the number of students.
The State often stated during the hearing that Texas has the

duty to protect the fiscal integrity of the local independent school

districts. As Judge Justice noted in Doe v. Plyler, 458 F.Supp. 569,

589 (N.D.Tex. 1978), "[a]lny spectator watching the state's presentation
might easily have mistaken it for a retrial of the Rodriguez case,

with the State of Texas acting as amicus curiae for the plaintiffs,

emphasizing the plight of property poor border school districts under
the State's educatiomal financing scheme.'" The Legislature's approach
to alleviating overcrowding in the border school districts and to
assist the metropolitan school districts with teacher salaries is a

drastic one. It is to exclude children from the schools.

3. Bilingual Education and Desegregation

The State also presented evidence concerning the impact of edu-
cating undocumented children on bilingual education programs and
on desegregation plans being implemented throughout the State. The
evidence indicates that at the present time there is a shortage of
qualified bilingual teachers in some school districts, and that edu-
cating an additional number of children with limited English speaking
gbility will further strain these resources. The court heard, however,

& great deal of expert testimony describing methodologies and techniques

97 A , : ‘ {
One witness stated: "For school districts like Dallas and Houston

the foundation program is particularly discriminatory because it
does not recognize the municipal overburden of the county, the
hospital district, the water district, the city and other mumicipal
services thac must be delivered.'" Record, Vol. XIII, 2148.
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available to offset the present shortage of bilingual teachers. Class-
room management techniques have been utilized in other states when
adequate numbers of bilingual teachers Have been unavailable.98 Accord-
ingly, while“there is no doubt that Texas school districts will en-
countepr.oviding the current level of educational oppor-
tunity to all children with limited English speaking ability if a large
number of children are added to the program, the court is not convinced

that it waf necessary)to exclude an idenrifiable portion of the children

of limited English speaking ability in order to protect the Mexican-
American and documented alienm children in the State.

Moreover, the evidence demonstrates that the largest single
source of funds for bilingual educatiom is the federal govermment.
In 1977-78, the State appropriated approximately $6.9 million for
the State bilingual program. The federal government provided grants
of over $14 million pursuant to Title I of the Elementary and Secon-
dary Education Act and the Emergency School Aid Act Eilingual grants
in the same year. This figure does not include funds provided through
the Title I Migrant Program which also can be used for bilingual edu-
cation. Texas-receives-more Title I Migrant funds than any other

state in the nation.99

Nothing in the federal statutes or regulations
prohibits the use of federal funds for ;he education of undocumented
children.IOO

The State also presented evidence purporting - to show the ad-
verse impact of an influx of undocumented children on compliance with
desegregation orders. While conceivably the influx of undocumented
children might affect the minority enrcllment in some schools, there
i1s nothing in desegregation orders which forbids modifications that
eﬁhance desegregation. As one desegregation expert testified, there

ig nothing in any desegregationm order which could be interpreted in

any way to prevent or to preclude a school system from enrolling

8 Record, Vol. VIII, 170-30, 185-87; Vol. XXIT, 28-30, 33-37.
22 Plaintiff-Intervenor's Exhibit No. 46; Record, Vol. IX,1071-72.
100

Record, Vol. IX, 1046. See infra at 65-68.
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children in the schools. Further, evidence shows nd more than a hypo-
thetical set of facts which only conceivably could affect desegregation.
The State did not even attempt to show that compliance with desegre-
gation orders would be made more difficult. The State's bald asser-
tion is insufficient to provide even a conceivable basis for the
statute.

D. Application of Judicial Scrutinv

Maintaining the fiscal integrity of the public schools is an

important and legitimate state interest. Shapiro v. Thompson,

394°U.5. 613, 633 (1969).101 States have the responsibility of safe-
guarding all monies entrusted to them by the: taxpayers and these
demands are increased when a fundamental state function such as edu-
cation is involved. That does not mean that any measure which saves
money is constitutional. The court has concluded that the absolure
deprivation of education should trigger strict judiecial scrutiny,
particularly when the absolute deprivation is the result of complete
inability to pay for the desired benefit. When strict judicial
scrutiny is appropriate, important or legitimate governmental interests
are not sufficient to justify legislative classicifications. The
classifications, if they are to be upheld, must be shown to be neces-

sary to promote a compelling governmmental interest. In Re Griffiths

413 U.s. 717, 721-22 (1973); Eisenstadt v. Baird, 405 U.S. 438,

gaf 0.7 (L972)s Dunn v. Blumstein, 405 U.S. 330, 342 (1972); Graham

101 The Supreme Court stated in Shapiro v. Thompson, 394 UssS. aw 633
(19639 Ehat

We recognize that a State has a valid interes: in
preserving the fiscal integrity of its programs.
It may legitimately attempt to limit its expendi-
tures, whether for public assistance, public
education, or any other program. But a State

may not accomplish such a purpose by invidious
distinctions tetween classes of its citizens.

It could not, for example, reduce expendicures
for education by barring indigent children from
its schools.

The State contends that undocumented children are not entitled
Co equal protection under the laws and that necessarily any dis-
criminacion against undocumented childrenm is permissible even if
that discrimination is founded on bad reasons or no reasons arc
all. Accordingly, the State 'would read the Court's dicta in
Shapiro wich the emphasis on the word 'citizers."

SOl



v. Richardson, 403 U.S. 365, 375-76 (1971); Shapiro v. Thompson,

394 U.S. 618, 634 (1969); Kramer v. Union Free School District, 395

U.S. 621, 627 (1969); Carringtom v. Rash, 390 U.S. 89 (1965).

Additionally, the factor which is the basis for differentiating
between persons otherwise equal may not be capricious or irrelevant;
it must be germane to the effectuation of the State's interest.

United States Department of Agriculture v. Moremo, 413 U.S. 528,

535-38 (1973); Reed v. Reed, 404 U.S. 71, 75-76 (L971); Oregon v.

Mitchell, 400 U.S. 112, 243 (1971) (Brennan, J., dissenting); Turner
v. Fouche, 394 U.S. 346, 362 (1970); Walters v. City of St. Lonls,

347 U.5. 231, 237 (1954). FEinmally, the State is required to show

that there are no less restrictive alternatives available. Dunn v.
Blumstein, 405 U.S. 330, 343 (l972l; Shelton v. Tucker, 364 U.S. 479,

488 (1960). The State has not.carg%d this heavy burden of justifi-»(:::>

cation.
_Eirst, the concern for fiscal integrity is not a com.pelling102

state interest. Graham v. Richardson, 403 U.S. 365, 374-75 (1971):

Shapiro v. Thompson, 394 U.S. 613, 633 (1969).

Second, the State has not shown that excluding children from

school is in any way necegsary tg trhe i vement of e education

in the state. As the State arzued in Rodriguez, Lherads ng evidence
————————" o

Ehat¥Ehe quality of education is somehow strictly tied to the amount

-

of money expendad op each child 411 U.S. at 24 n.56, 42-43 & n.86,

46 n.1l01. The St;gr;e DOwW Eiﬁhgﬁ ;he CouT L Lo aSSlmGenzi tha - any
czadible supnartines evidence that a proportio ely small diminution

of the funds spent on each child will have grave impact on the

S

quality of education.  Naturally, the court shares the State's con-

E—

cern for the quality df education. This memorandum should be ample

evidence that this court believes that education is a critical

102 In discussing the test for strict..scrutiny, the Supreme Court

has stated:

The state interest required has been characterized as
"overriding' [Mclaughlin v. Florida, 379 U.S. 184, 196
(1984)] ; Loving v, Virginia, 80 0.o5..1. LI (1967);
"compelling,” Graham v. Richardsom, (403 U.S. 365, 375
(L971) ]; "important, Dunm v. Blumstein, 405 U.S. a0
343 (1972), or "substantial,” ibid. We attribute no
particular significance to these variations in diction.

In Re Griffdehs, 413 U.8. 717, 722 .9 (1973).




state function. Barring the doors to a distinct group of children,

however, 1s the most, not the least, drastic alternative available.
Third, the State has not shown that the classification used

actually advances the state interest. The classification employed

103 a function of federal

by the statute is, loosely speaking,
immigration status. The undocumented children ére otherwise simi-
larly situated to the other children in the State. Nothing about
their immigration status by itself distinguishes them from other
children in terms of their educational needs.104 The parents of
undocumented children, along with other parents, finance public edu-

cation. The classification used is wholly irrelevant to the achieve-

ment of the State's cbjective. McGowan v. Marvland, 366 U.S. 420,

425-26 (1961). The exclusion of undocumented children no more relates
to the saving of educational resources than does denying access to
education to a similar number of documented and citizen children.

The State never attempted to examine the impact of undocumented chil-
dren on the schools before deciding to exclude them. It is thus not
surprising that the classification used is in no way carefully

tailored or drawn to advance the state interest.lo5

1 : , = o
103 The children not "legally admitted" are those without documents.

It is important to note that this is not equivalent to deport-
able. Many of the undocumented children are not deportable.
None of the named plaintiffs is under an order of deportation.
Ilmmigration experts testified that it is most unusual for the
Immigration and Naturalization Service to initiate deportation
proceedings against children.
104 Like resident alien children, undocumentad children are more
likely to need bilingual education. Like resident alien
children, many undocumented children do not need bilingual
education. CE£. Doe v. Plyler, 438 F.Supp. af 539 Indeed
many undocumented children previously have attended schools
in other states.

The court has concluded that an intensified rationality test
is appropriate because the statute pemalizes children in the
absence of individual responsibility or wrongdoing. Supra
at 43-44. Under that approach, the means usad by the State
must be gubstantially rslated to the achievement of the
governmenta. oojectlve. Hers there is no relatiomship
Becween the classification and the objective. It is wholly
canrigigus and irrelsvant. The statute cannot be upheld if
intensified rationality is applied.

Z )
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Equal protection of the laws is meaningless unless it applies
to the unpopular as well as the popular, the weak as well as the
strong. As the Supreme Court has stated:

Equal protection of the laws is something more than
an abstract right. It is a command which the state
must respect, the benefits of which every person may
demand. Not the least merit of our comstitutional
system is that its safeguards extend to all - the
least deserving as well as the most virtuous.

Hill v. Texas, 316 U.S. 400, 406 (1942). The undocumented children

residing in the State of Texas are entitled to that protection.
Section 21.031 of the Texas Education Code does not employ a classi-
fication which is necessary or substantially related to a compelling

L06 Accordingly, that statute violates the

governmental interest.
equal protection clause of the fourteenth amendment of the United

States Constitution.

106 See Hosier v. Evans, 314 F.Supp. 316 (D.V.I. 1970) (statute which

excludes undocumented children from school violates the equal
protection clause). Cf. Hall v. St. Helena Parish School Bd.,
197 F.Supp. 61 (E.D.La. 1961), aff'd, 368 U.S. 3515 (196D)

(a state statute which excludes children from school on the
basis of their place of residence is irrational).

- 63 -



III. PRE-EMPTION

State legislation which improperly eﬁeroaches upon an area of
federal responsibility or concern will be held invalid under the pre-
emption doctrine. The pre-emption doctrine has two elements: state
legislation is pre-empted if it regulates matters which are subject

107 or if it econflicts with

to exclusive federal legislative control
the effectuation of congressional objectives. Under the first formu-
lation, congressional power should be deemed to "oust'' state authority
when "the nature of the subject matter permits no other conclusion"

or "when Congress has unmistakably so ordained." DeCanas v. Bica,

424 U.S. 351, 356 (1976), quoting, Florida Lime & Avocado Growers v.

Paul, 37380 5.0 132 1&2°:(1963) .  1In the second circumstance, when
the federal legislation contemplates complimentary state legislation,
state law will be held invalid if it "stands as an obstacle to the
accomplishment and execution of the full purposes and objectives of

Congress. " “Hines v. Davidewitz, 312,552, 67 (19410,

The issue before the court is whether Title I of the Elementary
and Secondary Education Act of 1965 (Title I) pre-empts section
21.031 of the Texas Education Code. Title I does not reflect a con-

gressional intentlo8 £O occupy or to oust the states from the field

i . ; ; :
L States are sometimes comnsidered pre-empted from acting in areas

subject to exclusive federal power. See, e.g., Comment, 16
Hou.L.Rev. 667, 693 (1979). Logically, however, federal power
does not pre-empt the State from legislating in an area in which
it has no power to legislate; exclusive federal power implies
the lack of state authority. Thus, federal authority to control
immigration or to conduct foreign policy does not pre-empt the
State's authority regarding those matters. Accordingly,
"...state attempts to regulate a field reserved to the federal
government by the Comstitution, such as interstate commerce,
will be totally void of impact. This is not based on principles
of pre-emption, however, and should aot be so regarded. Gen-
erally, pre-emption implies the existence of federal legisla-
tion." R.Ratz & H.Lenard, Federal Pre-emption and the "Righe"
of Undocumented Alien Children to a Public Education: A Partial
Reply, 6 Hastifngs Comst.L.Q. 909, 913 (197%).
= aAn examination of the legislative scheme utilized in Title I
demonstrates that Congraess did not intend to pre-empt state
educational legislation. Tc the contrary, the legislation is
drafted to allow the Secretary of Educacion, who is now respon-
sible for administering the program and disbursing federal funds,
to withhold funds from states wnich do not comply with Title I
regulations. 20 U.S.C. §§ 2762, 2802 & 2836. See R.Ratz &
H.Lenard, supra. n.107,at 924-25. i .



of education, and the nature of the subject matter certainly permits
the contrary cﬁnclusion. Accordingly, the issue is whether section
21031 burdehs or conflicts with federal objectives. In order to
determine whether such a burden or conflicr exists, it is necessary
to examine the objectives and statutory schemes of both legislative
provisions.

There is no legislative history accompanying the 1975 amendment
to section 21.031, yet it is possible to ascribe a governmental objec-
tive to the statute. The purpose of section 21.031 has been described
as the protection of the fiscal integrity of state and local educa-
tional programs. The method uéed to save money is to reduce the
number of students and in particular the number needing bilingual
education. Although legislative history of a subsequent amendment
to section 21.031 suggests that the Texas Legislature may have had
other motives, see n.84 supra, the court will assume that the Legis-
lature had no illicit purposes and that the statute was not intended
to regulate a matter subject to exclusive federal power. Education is

a matter of state and local concern under the police DOWers.

Title I, 20 U.S.C. § 2701 et seq., is the major program of
federal aid for elementary and secondary schools. Briefly stated,
Title I provides funds to state and local educational agencies for
the development and implementation of compensatory programs designed
to supplement the education provided to those children targeted by
Congress as "educationally deprived." The declaration of policy
found in Title I, 20 U.S.C. § 2701, states:

In recognition of the special educational needs of children
of low-income families and the impact that concentrations
of low-income families have on the ability of local educa-
tional agencies to support adequate educational programs,
the Congress hereby declares it to be the policy of the
United States to provide financial assistance (as set forth
in the following parts of this subchapter) to local edu-
cational agencies serving areas with concentratiorsof
children from low-income families to expand and improve
their educational programs by various means (including
pre-school programs) which contribute particularly to
meeting the special educational needs of educationally
deprived children. Further, in recognition of the special
educational needs of children of certain migrant parents,
of Indian children and of handicapped, neglectad, and
delinquent children, the Congress hereby declares it to

be the policy of the Unitad Stacess to provide financial
assistance (as set forth in the following parts of this
subchapter) to help meet the special educational needs of
such children.

S 5



The Title I Migrant Program, 20 U.S.C. §§ 2761-2763, represents
a congressional commitment to the establishment of a federal program
designed to provide an element of continuity to the education of
children whose parents are migratory agricultural workers.

These children have often been called the most education-
ally deprived children in America. As the National Advisory
Council on the Education of Disadvantaged Children has stated:
'"the migrant child is comstantly moving; he has no continuity
in his education or his life in general; he is in the target
group of non-English speaking children in the Title I program.
He 1s out of the mainstream of any stable society and has

few bases for security. His parents are in the fields all
day, and in the formative years and later, he is either

there, working with them, or at home babysitting with the
younger children.

3 U.S. Code Cong. & Ad. News 4113 (1974).

The annual federal appropriation for Title I now exceeds $3
billion.109 Ninety percent of the school districts in the country
participate in the program; approximately six milliom children cur-

rently are being served. 5 U.S. Code Cong. & Ad. News 4973 (1978).

Of the various kinds of educational deprivation recognized under
Title I, it is the impoverished child and the migrant child who rank
first and second respectively in terms of the amount of money appro-
priated for each category. Participation in the program is entirely
voluntary both on the pért of the states and on the part of the
school districts within the state. Since its enactment, however,
there has been consistent participation by ninety percent of all
school districts in the state.llo Nothing in the law or its regula-
tions distinguishes between documented and undocumented children.

The amount of money a state will receive upon application for
Title I funds is computed through the use of the "Title I formula."
20 U.S.C. § 2711. Briefly, a state's allocation is determined by

mulciplying a percentage of the state's per pupil expenditure by

U2 Record, Wel. IX, 1008,
570 Td tar 1019



the number of children residing in the state aged five through 17
from families below the poverty level as counted in the 1970 census.
According to the 1970 census, there are more "formula" or impoverished
children residing in Texas than in any other state. Based upon their
residence in the state, Texas has received $1.3 million in general
Title I revenue since the law was enacted.lll Over one-half of that
amount, almost $600 million, has been allocated to the State since
fiscal year 1976 and the enactment of section 21.031-112'Undocumented
children play an important role in the eventual allocation of Title T
money to Texas. The Bureau of Census made every effort to coﬁnt
every individual residing within our national boundaries in the 1970
census.ll3 It is apparent that substantial numbers of the "formula"
children are in fact undocﬁmented.children.

In contrast to the general Title I program which utilizes census
statistics to determine the residency of poverty children for the
purposes of federal funding, the Title I Migrant Program involves an
ongoing effort to identify every eligible migranﬁ child residing in
the United States. Once an eligible migrant child is identified, he
is given an identification number and is then enrolled in the migrant
student record transfer system (MSRTS), and a computer record is main-
tained of every migrant child in the United States.114 In accordance
wich the federzl funding formula, the number of migrant children en-
rolled in the MSRTS and found to be residing in a state during a
given year determines the amount of Title I Migrant Funds to be

) " 1
awarded to that state in the subsequent fiscal year."l5

I 1d. ac 1013, 1028

N i Exhibie Nb. 60
113 pecord, Vol. IX, 375.

Eh4 rd e 1077,

115

For a detailed description of the formula urilized to determine
a state's migrant education grant, see, appendix, November 13,
1978, Federal Register, Part 3, at 37686. Pursuant to the regu-
lations, a migrant child is eligible to be enrolled in the MSRTS
and to receive Title I Migrant services if he is either a "eur-
rently migratory child" or a "formerly migratory child. 't 45
C.F.R. § 116d4.2. A currently migratory child is a child who

has moved across school distzict boundaries within the past

year to emable the child's parent or guardian to obtain agri-
cultural or fishing employment: a formerly migratory child is
one who was considered currently migratory within the past six
years. Record, Vol. IX, LO75-76.
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Texas, like other states participating in the Title I Migrant
Program, is under a federal obligation to identify every eligible
migrant child residing in the state and to enroll them in the MSRTS.
45 C.F.R. §§ 116d.10(b)(1l), 116d.32(b) & 116.39(f). These children
do not have to be enrolled in schocol to be identified and enrolled
in the MSRIS so long as they meer the federal definition of a cur-
rent or former migrant. Federal regulatioms pertaining to the
identification of migrant children are interpreted as a blanket
prohibition against inquiring into the immigration status of either
a child or his parent. 45 C.F.R. § 116d.12. There is no question
that Texas enrolls undocumented children into the MSRTS.]‘]'6

As a result of the ironic relationship between the two statutes,
Texas receives money for education from the federal government be-
cause of the presence of children who are e#cluded from school.

The children are targeted to benefit from federal -funds supplementing
their education when in fact they receive no education at all. De-
spite this windfall to the State, the court concludes that Title I
does not pre-empt section 21.031.

Wnether a state statute stands as an obstacle to the accomplish-
ment and execution of the full purposes and objectives of Congress
requires two separate analyses. It must first be determined whether
there is a specific conflict within the express provisions or the

very terms of the two statutes. Califormia v. Zook, 336 U.S. 725,

728 (1949); Relley v. Washingtom, 302 U.S. 1, &4 (1937). See also

DeCanas v. Bica, 424 U.S. 351, 363-65 (1976) ; New York State Dept.

of Social Servs,'w. Dublino, 413 U.S., 405, 422 (1973) . - There is no

specific conflict between the state and federal programs; compliance
with both the state and federal statutes is not a physical impossi-

bility. Florida Avocado Growers v. Paul, 373 U.S. 132, 142-43 (196371,

.—4
‘—J
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Record, Vol. IX, 1093; Plaintiffs' Exhibit No. 249 at 25. Texas
receives more Title I Migrant funds than any other state because
more migrant children have been found to reside here. Of an
annual national appropriation of almost a billion dellars, over
one-fourth of that amount will be allotted to Texas. Undocu-
mented children account for some of this money.



The State's actions are not in violation of any specific provision
of Title I, and section 21.03l,non its face, is not incomsistent with
the federal statutes.

Second, the court must '"consider the relationship between state
and federal laws as they are interpreted and applied, not merely as

they are written." Jones v. Rath Packing Co., 430 U.S. 519, 526

(1977). The salient feature of Title I is that it is designed to
provide supplementary funds to local educational agencies. This
major purpose is not ome that cannot be accomplished unless all formu-
la children attend schools. The financing scheme employed by Title T
does not indicate that all formula children must benefit from supple-
mentary funds. First, the census was used to compute the number of
formula children despite criticism; it was simply the best count
available. It continues to be used (along with some altermative
formulas) even though dﬁre have been demographic shifts in the inter-
- vening decade. The children who were five to 17 years old in 1970
were thirteen to twenty-five years old when the use of the census

was reaffirmed in 1978. Many children counted in 1970 in the north
had moved south by 1978. While this was recognized, Congress con-
tinued to use census data. Second, a chiid may be "formula eligible,"
yet consistent with the statute not benefit from supplementary funds.
A local educational agency may "skip'" certain schools with a large
number of formula children to ?rovide additional funds to schools

with a greater number and higher percentage of low-income students.
Looking at the statutory scheme as‘a whole, Title I does not pre-empt
a4 state statute which prevents formula children from benefiting from
the federal funds. For example, Title I does not Pre-empt a state
education program which omits kindergarten because five year olds
are formula children. The court concludes that the use of the formula
does not designate the children who should benefit from Ffederal
assistance, but rather the schools which contain significant numbers

of educationally deprived students.

RO



Finally, the voluntary nature of Title I militates against
finding that section 21.031 is pre-empted. As noted above, the state
has received over $600 million in Title I funds since the state
statute was amended. The Commissioner of Education (now the Secre-
tary of Education) has never indicated that Title I pre-empts state
programs which are not perfectly consistent with the federal objec-
tives. The Supreme Court reached a similar conclusion in New York

State Dept. of Social Servs. v. Dublino, 413 U.S. 405 (1973).

Moreoever, the Department of Health, Education, and Welfare,
the agency of Government responsible for administering the
Federal Social Security Act - including reviewing state FIC
programs - has never considered the WIN legislatiom to be
pre-emptive. HEW has followed comnsistently the policy of
approving state plans containing welfare work requirements

so long as those requirements are not arbitrary or unreason-
able. Congress presumably knew of this settled administrative
policy at the time of enactment of WIN, when twenty-one states
had welfare work programs. Subsequently to WIN's passage,

HEW has continued to approve state work requirements. Pur-
suant to such approval New York has received federal grants-
in-aid for the operation of its FTC plan, including its work
provisions. In interpreting this statute, we must be mind-
ful that "the construction of a statute by those charged

with its execution should be followed unless there are com-
pelling indications that it is wrong...." Red Lion Broad-
casting Co. ¥. FCC, 395 U.S. 387, 331 (1969) ; Dandridge v.
Williams, 397 U.S. at 481-482. 1In this case, such indica-
tions are wholly absent. :

Id. at 420-21. The quoted language from Dublino relates zo the ques -
tion of congressional pre-emptive intent. Nonetheless, it also sug-
gests that a legislative program which provides for voluntary partici-
pation and administrative approval of state plans should not be found
to be so incomsistent with state laws that both cannot stand. The
Secretary of Education could withhold payments to TEA or require TEA
to wichhold or reduce payments to certain individual school districts.

20N NS .2, 98 2836(a).ll7 If this action was taken, the operation of

7 " : : . L .
- The contrary position is best set forth in the dissent of Justice

Marshall, joined by Justice Brennan, in New York State Dept. of
Social Services v. Dublino, 413 U.S. G050 430 0, 9 (L3753 )

It is unnecessary.for me to discuss at any length che
Court's analysis of the preemption problem. I noce, as
the court does,...chat this case does not prasent the clas-
sic question of preemption, that is, does the enacrtment of
a statute by Congress preclude state actempts to regulate
the same subject? Therg is no question that New York may
impose whataver work requirements it wishes, consistent
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both statutory schemes could be reconciled with ome another without

-

hol@%ng the state scheme pre-empted. C£. Silver v. New York Stock

Exchange, 373 U.S. 341, 357 (1963). 1In this instance, when an
administrative framework exists, any conflict between the federal

and state statutes should be resolved by cooperative federal-state

117" (continued) only with constitutional limitation, when it
gives public assistance solely from state funds....
The question here relates to the conditions that

: Congress has placed on state programs supported by

federal funds. The distinction is not without im-
portance, for it makes inapposite the strictures in
our earlier cases and relied on by the court, against
lightly interfering with state programs. For we must,
of course, be cautious when we prevent a State from
regulating in an area where, in the absence of con-
gressional actiom, it has important interest. Hold-
ing that the Federal WIN-Program is the exclusive
method of imposing work requirements in conjunction
with federally-funded programs of public assistance
would have no such impact; New York would remain
free to operate public assistance programs with
state’ funds, with whatever work requirements it
chose. :

Even if this dissent was adopted by the Supreme Court, and
administrative reconciliation was found not to be preferable
to judicial application of the pre-emption doctrine, this
case is distinguishable. The classic question of pre-emption
also is not presented here. Title I is not a federal program
which can exist independently of state educational programs.
Section 21.031, however, was not promulgated as part of the
implementation of the federal legislative scheme. Dee id.
at 411 n.9 (opinion of the Court).. AFDC, like Tirle E,Jis &
voluntary program. See 42 U.S.C. § 60l. A state may choose
not to participate in order to avoid federal requirements.
Ticle I, however, unlike AFDC, serves to supplement existing
state programs rather than to create ones that are jointly
financed. States did not create school systems in order to
benefit from Title I. Prior to 1935, support of dependent
children was not provided by many states. For example, prior
to 1935, the Texas Comstitution prohibited the Texas Legis-
lature from granting public money to any individual except
indigent and disabled confederate soldiers and sailors and
their widows or in the event of a public calamity. ' Tex.
Const. art. 3, § 51. When the federal government enacted
the Social Security Act in 1935, the State Constircution was
amended. Subsequently, in 1937, the Texas Constitution was
amended to authorize subsistence for needy childrem. Id. at
§ 31¢a)(3). A
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resolution and not judicial decree. See Dublino, supra, at 423 n.29.

The court concludes that Title I of the Elementary and Secondary

Education Act does not pre-empt section 21.031 of the Texas Education

Code.

118
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In the pretrial order, the plaintiffs also argued that section
21.031 was pre-empted by the Immigration and Naturalization Acct.
That issue of law was not addressed in the plaintiffs' final
arguments or in their post-trial briefs. In the event that

the plaintiffs continue to urge pre-emption on this basis, the
court notes that the Immigration and Naturalization Act does

not pre-empt the State law. Except insofar as the statute
intends to inhibit immigration, supra at 53, it is not an exer-
cise of an exclusive federal power and it is not state legis-
lation in a field occupied by congressional legislation. Further,
1t stands as no conflict to the federal scheme to deny admission
and to deport or to require the voluntary departure of those
without documents. If there is a congressional purpose to

allow undocumented aliens to enjoy the same benefits as resi-
dent aliens while the former are here clandestinely, or not

to seek the deportation of children, that purpose is not ex-
pressed in a specific provision of federal law. Jefferson v.
Hacknev, 406 U.S. 535 (1972). See Note, 14 Tex.Int'l L.J.

; 7-98 (1979). Moreover, the State's regulations demon-
strate efforts to remove any conflict between the state statute
and the federal scheme by using federal immigration documents
to identify those who are '"legally admitted.” See R.Katz &
H.Lenard, The Demise of the Implied Federal Preemption Doctrine,
4 Hastings Comst.L.Q. 295, 316 (1977). The use of categories
created by federal law may remove the conflict between the
state and federal law, but when immigration categories are
used, it may be unlikely that those categories are related to
a permissible state interest in the contaxt of an equal pro-
tection challenge.




IV. INTERNATIONAL LAW AND FOREIGN POLICY

A. Section 21.031 and United States Treaty Obligations

The United States is a member of the Organization of American
States, having ratified that organization's Charter on June 19, 1951,
2 U.S.T. 2394, T.I.A.S. No. 2361 (entered into force December L3, R 95E v
The Charter was amended by the 1967 Protocol of Buenos Aires, which
was ratified by the United States on April 26, 1968. " T.1.8.5 Wlo !
6847, 0.A.S.T.S. No. 1-A, 0.A.S.0.R., O.E.A./Ser. A/2, add 2 (entered
into force February 27, 1970). Among the provisions of the amended
Charter are several articles dealing with education. Article 31 pro-
vides:

To accelerate their economic and social development, in

accordance with their own methods and procedures and within

the framework of the democratic principles in the institu-

tions of the inter-American system, the member states agree

to dedicate every effort to achieve the following basic
goals:

h) Rapid eradication of illiteracy and expansion of edu-
cational opportunities for all;....

Article 47 provides:
The Member States will exert the greatest efforts, in
accordance with their constitutional processes, to insure

the effective exercise of the right to education, on the
following bases:

a) Elementary education, compulsory for children of
school age, shall also be offered to all others who can
benefit from it. When provided by the State it shall be
without charge;
b) Middle-Ilevel education shall be extended progfess—
ively to as much of the population as possible, with a view
to social improvement. It shall be diversified in such a
way that it meets the development needs of each country
without prejudice to providing a general education; and
c) Higher education shall be available to all, pro-
vided that, in order to maintain its high level, the
corresponding regulatory or academic standards are mer.
The plaintiffs assert that Article 47 of the amended Charter is a
self-executiﬁg treaty provision which invalidates secrion 21.031
under the supremacy clause, U.S.CONST. .art. VI, cl.2.

A treaty 1s an international agreement of a contractual nature
between two or more independent nations. Treaties made under the
authority of the United States are the supreme law of the land. None-

theless, a treaty becomes the internal law of the Unirted States and

.ﬁ
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has the effect of domestic law only when that treaty is given effect
by congressional legislation or is, by its nature, self-executing.

Whitney v. Robertsom, 124 U.S. 190, 194 (1888); Foster v. Neilsonm,

Lo Uggn (2 8ek. 203 s 311 '(1829); United Staregiv . Postal S49°F 24

862, 873 (Sth Cix S d9y9): Sed Fuili v. Seats, 38 Calliod ¥713% 242804

617 (1952); Restatement (Second) of Foreign Relations Law of the United
States, § 141 (1965) (hereinafter Restatement). Acccording to the
Restatement, '"[n]ot all treaties made by the United States have immedi-
ate effect as domestic law in the United States upon becoming binding
between the United States and the other parties...." Restatement
§ 141, comment a at 432. A treaty becomes effective as domestic law
of the United States at the time it becomes binding on the United
States if it is self-executing, or, if it is non self-executing, only
when it is implemented by act of Congress.

Whether a treaty is self-executing is a matter of interpretation

to be determined by the courts. United States v. Postal, 589 F.2d

862, 876 (5th Cir. 1979); Diggs v. Richardson, 555 F.2d 848, 851

(D.C.Cir. 1976). There are two principal elements to the question
whether a treaty is self-executing. First, the language of the treaty
must manifest that the parties intend to confer rights or obligationms

on the citizenry of the compacting nations. See People of Saipan v.

United States Dep't of Interior, 502 F.2d 90, 101 (9th Cir. 1974)

(Trask, J., concurring). Second, "if the instrument 1is uncertain,

n

recourse may be had to the circumstances surrounding its executionm....

sef Fuiil v Stare, '38 Cal.2d 718, 721-22, 242 P.2d 617, 620 Cl952),

Applying those principles, the court concludes that Article 47 of
the amended Charter of the Organization of American States was not
intended to be self-executing; it was ""not addressed to the judicial

branch of our government." Diggs v. Richardsonm, 5535 F.2d 848, 851

N CIet LS 7a ).
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article 47(a) is no doubt sufficiently dirsct to imply the
intencion co create affirmative and judicially enforceable rights.
The article read as a whole, however, beliss that construction.
Article 47 begins with the statement that "The Member States will

exert the greatest efforts, in accordance with their constiturional



processes, to insure the effective exercise of the right to educatiom...."
This&is not the kind of promissory language which confers rights in

the absence of implementing legislation. The parties have engaged to
perform a particular act, that is, to exert the greatest efforts to
advance the cause of education. They have not contracted to provide

free public education to all children of school age within the country.
The court concludes that Article 47 of the amended Charter of the

. Orgénization of American States is a non éelf-exebuting treaty and
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that it does not invalidate incomsistent state laws.

B. Section 21.031 and the Conduct of Foreign Affairs

The Comstitution entrusts the conduct of foreign affairs to the
President and the Congress. A state statute that intrudes into or
interferes with the conduct of foreign policy camnot stand. The plain-
tiffs assert that section 21.031 must be invaiidated under the supre-
macy clause, U.S.CONST. art. VI, cl.2, because it impermissibly interferes
with federal fofeign policy. They maintain that the eradication of
illiteracy and the expansion of educational opportunities are elements
of our foreign policf, and they contend that these elements are evi-
denced by treaties, intermational agreements, 'and active support for
the intermatiomal recégnition.of human rights.120
The twentieth centﬁry has been mafged by the waning of the nation-

_stata.121 One off-spring of this historical trend is the internationali-

-

L The court is aware of other problems with the plaintiffs' position

that Article 47 is supreme domestic law. Having reach the conclu-

sion that Article 47 is a non self-executing treaty provisionm, it

1s unnecessary to discuss such issues as the effect of the "Bricker-

like" reservation made by the Senate ar the time of ratificartion

and whether the United States may legislate in the area of human

rights through the exercise of the tredty power.
120 A similar argument was first made by the United States in their
briefs in Shelley v. Rraemer, 334 U.S. 1 (1948). The government
contended cnat Articles 33 and 56 of the Unitad Nationms' Charter,
although non self-executing, represented the public policy of
the United States. The Supreme Court did not address that argu-
ment in their opiniom. See Note, 36 Va.L.Rev. 1059, 1080 (1930).

121 . . i H ;
2 For a concise and engrossing description of this trend, see

E. Murphy, Children of the Eighth Day: Tae Role of Internmational
Lawyers in a Post-Modern Worild, 13 Iuc'l. Baw. 681, 684-85. The
change of emphasis from the nation-stcate to a broader trans-

national community is perhaps best illustrated by the difference

between the Charter of the League of Nations which emphasizes
"the equality and sovereignty of nations" and the Chartar of the
United Nations which purports co subject nations to a supra-

naticnal authority. 4



zation of human rights. Documents such as the Charter of the United
Nations and the Charter of the Organization of American States exem-
plify recognition of rights of provision secured against the state.
The protection of these asserted rights has become the concern of the
international community. For example, the Intermational Court of
Justice rendered an Advisory Opinion on the question of continued
South African dominion of Namibia.

Under the Charter of the United Nations, the former

Mandatory ([South Africa] had pledged itself to observe

and respect, in a territory having an internmational

status, human rights and fundamental freedoms for all

without distinction as to race. To establish instead,

and to enforce, distinctions, exclusions, restrictions

and limitations exclusively based on grounds of race,

colour, dissent or national or ethnic origin which

constitute a denial of fundamental human rights is a

flagrant violation of the purposes and principles of

the Charter.
[(1971] I.C.J. Rep. 16 at ¥ 131. The United States has been an active
participant in this effort to make human rights a subject for inter-
national concern in territories having national, as well as inter-
national, status. Nometheless, as a legal concept and fact, the
nation-state has not been replaced as yet by a supra-natiomal entity.
The court concludes that the pursuit by the United States of rights and
justi.e in the internmational community does not displace domestic law.

An understanding of the plaintiffs' contention requires emphasis
on one pcint. Internationally recognized human rights may not super-
cede inconsistent state laws because of their prescriptive or normative
content, or even because they are descriptive of rights having their
basis in reason, natural law, utility, religion, power, economic class
or history. Thus, what is essential about the right to education in
this context is that it is asserted to be an element of our foreign
policy. The constitituional regard for the particular right is
irrelevant. In additiom, all other rights recognized by intermational
Creaties, international agreements, and active support by the Executive
should similarly displace inconsistentc state laws. After examining
the international basis for the right to education and other inter-
nationally recognized rights, the court will discuss those cases

which have found state law intzuding into the conduct of foreign affair

——



A treaty, even if non self-executing, evidences federal activi-
ties and policy in the field of foreign affairs. Accordingly, even
though Article 47 of the amended Charter of the Organization of
American States is not a self-executing treaty provision, it demon-
strates a federal commitment to education which we have affirmed to
the internmational community. Before deciding that the right to edu-
cation is a component of foreign policy which ousts inconsistent
state law, other rights of provision found in the amended Charter
should be considered. This is necessary because the executive and
legislative intent to make these provisions a paft of foreign policy,
thereby overriding state and federal laws, must be considered. The
"shifting winds at the State Department cannot control whether a
particular state statute is in conflict with the United States' con-

duct of foreign relations," Zschernig v. Miller, 389 U.S. 429, 442

(1968) (Stewart, J., concurring). Nonetheless, whether the signing
and ratification of a treaty was such an exercise of foreign policy
that the states thereafter are prevented from enacting inconsistent
laws regarding activities traditionally within their sphere is an
issue which may be resolved by construing the intent of those who

signed or ratified.
Article 31 is a sufficient example of the breadth of the rights
recognized by the amended Charter.
Article 31

To accelerate their economic and social development, in
accordance with their own methods and procedures and within
the framework of the democratic principles and the insti-
tutions of the inter-American system, the Member States

agree to dedicate every effort to achieve the following
basic goals:

a) Substantial and self-sustained increased in the per
capita national product;

b) Equitable distribution of national income;
¢) Adequate and equitable systems of taxaciom;

d) Modermization of rural life and reforms leading to
equitable and efficient land-tenure systems, increased
agricultural productivity, expanded use of undeveloped
land, diversification of production; and improved pro-
cessing and marketing systems for agricultural products;
and. the strengthening and expansion of facilities to
attain these ends;
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e) Accelerated and diversified industrialization, especi-
ally of capital and intermediate goods;

f) Stability in the domestic price levels, compatible
with sustained economic development and the attainment
of social justice;

g) Fair wages, employment opportunities, and acceptable
working conditions for all;

h) Rapid eradication of illiteracy and expansion of edu-
cational opportunities for all;

i) Protection of man's potential through the extension
and application of modern medical science;

j) Proper nutrition, especially through the acceleration

' of national efforts to increase the production and
availability of food;

k) Adequate housing for all sectors of the population;

1) Urban conditions that offer the opportunity for a
healthful, productive, and full life;

m) Promotion of private  initiative and investment in
harmony with action in the public sector; and

n) Expansion and diversification of exports.

Without in any way disparaging the admirable goals represented by
Article 31, the court concludes that the President and the Congress
did not enter into this treaty as an act of foreign relations which
displaces inconsistent state law. Article 31 alsc should not be used
by the judicial branch as a test for all state and federzl statutes
which touch on the subjects embraced by the Article. If signing a
treaty necessarily had the effect of displacing inconsistent state
and federal laws, the question of whether a treaty was self-executing
and thus had the effect of domestic law would be unnecessary.

The reservation made by the Senate when ratifying the Charter
supports the conclusion that it was not an act of foreign policy
custing the states' ability to interfere with the achievement of the
goals established in the Charter.

[(Tlhe Senate gives its advice and consent to ratification

of the Charter with the reservation that none of its pro-

visions shall be considered as enlarging the powers of

the Federal Government of the United States or limiting

the powers of the several states of the Federal Union

with respect to any matters recognized under the Con-

stitution as being within the reserved powers of the
several states.



The Charter of the Organization of American States is not a superior
federal policy to which state law must yield when it impairs the
policy represented by that Charter.

The court's analysis of the effect of the signing and ratifica-
tion of the Charter of the United Natioms proceeds along the same
lines. Articles 55 and 56 of the Charter state:

Article 55

With a view to the creation of conditions of stability

- and well being which are necessary for peaceful and
friendly relations among nations based on respect for
the principle .of equal rights and self-determination of
peoples, the United Nations shall promote;

a. higher standards of living, full employment, and con-
ditions of economic and social progress and develop-
HHetE

b. solutions of intermational economic, social, health,
and related problems; and internmational cultural and
educational cooperation; and

c. universal respect for, and observance of, human rights
and fundamental freedoms for all without distinction
ds to race, sex, language or religiom.

Article 56

All Members pledge themselves to take joint and separate
action in cooperation with the Organization for the
achievement of the purposes set forth in Article 55.

The Universal Declaration of Human Rights, G.A.Res.'217A, 3 U.N. Doe.
A1810 (1948), was adopted unanimously by the U.N.General Assembly
with active support and participation in its drafting, in 1948, | The
Universal Decldration is comsidered an authoritative interpretation
of Article 55 of the U.N. Charter. Article 26 of the Universal

Declaration states:

L. Everyone has the right to education. Education shall
be free, at least in the elementary and fundamental
stages. Elementary education shall be compulsory.
Technical and professional educacion shall be made
generally available and higher education shall be
equally accessible to all on the basis of merit.

2. Education shall be directed to the full development
of the human personality and to the strengthening
of respect for human rights and fundamental freedoms.
It shall promote understanding, tolerance and friend-
ship among natioms, racial or religious groups, and
shall further the activities of the United Nations
for the maintenance of peace.

3. Parents have a prior right to choose the kind of
education that shall be given to their children.
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Once again, to determine whether the United llations Charter in
conjunction with the Universal Declaration was meant as an exercise
of the power over foreign affairs, it is useful to examine other pro-
visions which must stand on the same footing. Article 24 speaks of
the right to "periodic holidays with pay." Article 25 establishes
that

Everyone has the right to a standard of living adequate

for the health and well-being of himself and of his

family, including food, clothing, housing and medical

care and necessary social services, and the right to

security in the event of unemployment, sickness, disa-

bility, widowhood, old age or other lack of livelihood

in circumstances beyond his control.

Article 27(a) provides for ''the right to the protection of the moral
and material interest resulting from any scientific, literary or
artistic production of which he is the author."

Like the goals set forth in the amended Charter of the Organiza-
tion of American States, these are admirable principles. They repre-
sent standards toward which all societies should strive, and, because
of our relative prosperity, we should achieve. Holding those principles
in high esteem does not mean that the City of Houston could not con-
stitutionally decline to provide its workers with paid vacatioms or
that the State of Texas intrudes into foreign relations if it denies
a perscn the right to education. Indeed,

As the General Assembly neared its final vote on the

Declaration, Mrs. Franklin D. Roosevelt, as the Chairman

of the Commission on Human Rights and a representative

of the United States in the Assembly stated:

In giving our approval to the declaratiom today,
it is of primary importance that we keep clearly
in mind the basic character of the document. It
1s not a treaty; it is not an international agrze-
ment. It is not and does not purport to be a
statement of law or of legal obligation. It is
a declaration of basic principals of human rights
and freedoms, to be stamped with the approval of
the General Assembly by formal vote of its members,
and to serve as a common standard of achievement
for all peoples of all natioms.

5 Wniteman, Digest of International Law 243 (1963). Thus, ;:althouzh

the United States is obligated to promote the right to education as

e

111 =

n integral part of the "human rights and fundamentzl freedoms"

N
'8

9

uarded by the U.N. Charter, the states are not interfering with

0

federal foreign policy when they interfere with that obligatiom.
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The plaintiffs also point to other internmational instruments
which support their position that the right to education is univer-
sally recognized. The American Declaration of the Rights and Duties
of Man, 0.A.5.0.R., O0.E.A./Ser. L/V/II. 2350idoe . »2 L. " Rey =2
(English 1975); The International Covenant on Economic, Social, and
Cultural Rights, G.A.Res. 2200 A (XXI) (1966); The Internatiomal
Covenant on Human Rights, 0.A.5.T.S. No. 6,.atl, 0. 4.83.0. 8
Q.E.A./Ser., L/V/II, 23, Doc. 21, Rev. 2 (English, 1975); The Decla-
ration on the Rights of the Child, G.A.Res. 1386 (1959). These humzan
rights instruments recognize the right of all persons to literacy
or to a free primary education.. The plaintiffs also point to the
emphasis by the current administration on the intermatiomal recog-
nition of all human rights.» That the State denies undocumented
children the right to education may be hypocritical; it is not an
impermissible interference with the power to conduct foreign relatioms.

There is no recorded decision which holds tﬁat the federal recog-
nition of human rights, by itself, prevents the states from interfering
with the enjoyment of those rights. The cases on which the plaintiffs
rely were resolved on a much narrower basis.

In Zschernig v. Miller, 389 U.S. 429 (1968), the Supreme Court

struck down an Oregon statute which conditionmed a non-resident's
right (legal, not human) to inherit property in Oregon on the satis-
faction of three requirements:

(1) The existence of a reciprocal right of a
United States citizen to take property on the same terms
as a citizen or inhabitant of a foreign country;

(2) The right of United States citizens to receive
payment here of funds from estates in a foreign country; and

(3) The right of the foreign heirs to receive the pro-
ceeds of Oregon estates "without confiscatiom."

Id. at 430-31. Superficially, this statute was an exercise of Oregon's
legitimate power to regulats descent and distribution. The manner of
application of the statute, however, revealed th#t Oregon used it as

a vehicle to launch

inquiries into the type of govermments that obtain in particu-
lar foreign nations - whether aliens under their law have
enforceable rights, whether the so-called "rights" are merely
dispensations turning upon the whim or caprice of government
officials, whecher the representation of counsels, ambassadors,
and other representatives of foreign natioms is credible or

5



made in good faith, whether there is in the actual admini-
stration in the particular foreign system of law any element
of confiscatiom.

Id. at 433. This "search for the 'democracy quotient' of a foreign
regime' was interference with foreign policy in the traditional
sense: the Oregon courts used the statute to assess the validity of

foreign governments.

Similarly in United States v. Belmont, 301 U.S. 324 (1936), the

Court held that New York could not undermine or question a compact
between the United States and the Soviet Union. This principle was

reaffirmed in United States v. Pink, 315 U.S. 203 (1941). The Court

stated that the New York policy "refuses to give effect or recognition
in New York to acts of the Soviet Government which the United States
by its policy of recognition agreed no longer to question." id. &t
ek

This case does not involve a state policy which questions the
validity of a foreign governmment. There is no basis to conclude that
the statute is an irritant to a foreign state, such as Mexico. Any
conflict between section 21.031 and our friendly relatioms with

Mexico i1s insubstantial. Cf. New York Dem't of Social Sers. v.

Bublino, 413 U.8. 405, 423 n.29, 71973).

The-strongest suggestions that our international support for the
recognition of human rights invalidates state statutes which under-
mine the observance of those rights are found in the concurring

opinions in Oyama v. Califormia, 332 U.S. 633 (1947). In Ovama, the

Supreme Court considered a Califormia statute which prevented aliens
ineligible for citizenship from acquiring, owning, occupying, leasing
or transferring agricultural land. Although the majority opinion did
not mention the Charter of the United Natioms, two separate concurring
opinions referred to the treaty. Justice Black stated:

we have recently pledged curselves to cooperate with the
United Statas 'to promote...universal respect for, and

observance of, human rights and fundamental frzedoms for
all without distinction as to race, sex, language, or
religion."” How can this nation te faithful to chis
international pledge if state laws which bar land owner-
ship and occupancy by aliens on aczount of race are

permitted to be enforced?



Id. at 649-50. Justice Murphy added that

this nation has recently pledged itself, through the

United Nations Charter to promote respect for, and

observance of, human rights and fundamental freedoms

for all without distinctiom as to race, sex, language

and religion. The Alien Land Law stands as a barrier

to the fulfillment of that national pledge. Its incon-

sistency with the Charter, which has been duly ratified

and adopted by the United States, is but one more

reason why the statute must be condemned.

Id. at 673. In answer to Justice Black's question, the court believes
that we cannot fulfill our natiomal pledge if our actions at home are
inconsistent with the primciples we espouse abroad, and that statutes
which stand as a barrier to that fulfillment should be condemned.
Nonetheless, the court cannot comclude that those concurring opinionms
and the internmational principles which they promote provide the basis
for the recognition of justiciable rights which serve to invalidate,
as well as condemn, inconsistent state law.

The conduct of foreign affairs in our system of government con-
sidered separately from the Lreatypower has not yet grown to embrace
all areas that mzy be of concern to the internatiomal community. The
constitutional delegation of the authority to conduct foreign affairs
enables our nation to speak with one voice in our dealings with
foreign governments and international organizations. That authority,
in the absence of the exercise of the power to make treaties having
the effect of domestic law, has not evolved to prohibit the states
from enacting laws which may affect an area of international concern.
The federal government may be able to invalidate a state law such as
the one challenged in this action by entering into a self-executing
treaty or by passing implementing legislation. That has not occurred,
and the national pledge to which Justice Black has referred and the

promotion of rights by our government do not make the nature of the

treaty power irrelevant.



C. Customary International Law

In The Paquete Habana, the Supreme Court stated

International law is a part of our law, and must be ascer-
tained and administered by the courts of justice of appro-
priate jurisdiction, as often as questions of right depending
upcon it are duly presented for their determination. For

this purpose, where there is no treaty, and no controlling
executive or legislative act or judicial decision, resort
must be had to the customs and usages of civilized natioms:
and, as evidence of these, to the works of jurists and
commentators, who by years of labor, research and experience,
have made themselves peculiarly well acquainted with the
subjects of which they treat. Such works are resorted to

by judicial tribunals, not for the speculatioms of their
authors concerning what the law ought to be, but for trust-
worthy evidence of what the law really is....

This review of the precedents and authorities on the subject
appears to us abundantly to demomstrate that at the present
day, by the general consent of the civilized natiomns of the
world, and independently of any express treaty or other
public act, it is an established rule of international law,
founded on considerations of humanity to a poor and indus-
trious order of men, and of the mutual convenience of
belligerent States, that coast fishing vessels, with their
implements and supplies, cargoes and crews, unarmed, and
honestly pursuing their peaceful calling of catching and
bringing in fresh fish, are exempt from capture as prize

of war. '

175 U.S. 677, 700 (1900). The plaintiffs assert that the various
treaties, agreements, declarations and covenants should be construed
as customary intermational law, thus providing a rule of decision in
this case.

As should be clear from the foregoing, the court concludes that
the zight to educatiom, while it represents an important internmational
goal, has not acquired the status of intermational law. This con-
clusion is founded on the nature of intermational law.

The traditional view of internmational law is that it

establishes substantive principles for determining

whether one country has wronged another. Because of

its peculiar nation-to-nation character the usual method

for an individual to seek relief is to exhaust local

remedies and then repair to the executive authorities

of his own state to persuade them to champion his claim

in diplomacy or before an international tribunal.

Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 422 (1564)"."%In

an earlier case, the Supreme Court stated

In these circumstances, no question of intermational
law, or of the extent of the authority of the United
States in its international relarions is prasented.

Internactional law is a part of our law and as such is



the law of all Startes of the Union..., but it is. g pace
of our law for the application of its own principles,
and these are concerned with intermational rights and
duties and not with domestic rights and duties.

Skiriotos v. Florida, 313 U.S. 69, 72-73 (1940) .22

Aliens may have a better claim to the observance of the right to
education than éitizens. International law traditionally comprehends
a nation's treatment of aliens. Every act which adversely affects an
alien, however, does not contravene customary international law. To
the extent that the United States is neglecting its pledge to promote
human rights or to exert the greatest efforts to further educational
opportunities, an alien's govermment may call the United States to
answer before an intermational tribumal. In this court, the plaintiffs
have not shown that a rule of decision arising from customary inter-

national law should be applied.

See also S.Bleicher, The Legal Significance of Re-Citation of
General Assembly Resolutiomns, 63 Am.J.Int'l L. 444, 449 (1961)
("According to standard definitions a customary rule comes

into existence only when there are acts of states in conformity
with it, coupled with a belief that those acts are raquired

by intermatiomal law.') (footnotes omitted).

“



V. CONCLUSION

The ruling of the court is not based on the primacy of treaties,
federal legislatiom, or the power to conduct foreign relations. The
immigration status of the plaintiffs also is not determinant. It 1is
education that is the focal point of this case. Absent sufficient
justification, the Constitution does not permit the states to deny
access to education to a discrete group of children within irs borders
when 1t has undertaken to provide public educatiom.

It is well that the importance of education provides the legal
premise for our result, for it also permeates those considerations
which, although not central or necessarily material to the legal
analysis, confirm the irrationality of the State statute. The evi-
dence introduced in this case demonstrates that, with the hope of
saving some public funds today, we are Creating an enormous public
cost, both financial and social, to be borme in the not so distant
future.

One fact remains free from serious dispute: the great majority
of the undocumented children who have been or would be excluded from
the public schools pursuant to the State sgatute are or will become
permanent residents of this country. By denying them access to edu-
cation we insure that most of them will become wards of society. As
Bishop John Edward McCarthy testified:

We are keeping certain people Door, and what we are manu-

facturing now is a monumental social cost to our society

ten and fifteen and twenty yvears from now....We are manu-

facturing ignormance; to be ignorant in society is to be

nonproductive; to be nonproductive means for many instances

to be forced into a state of crime....[W]hether it be right

now in the form of modest increases in tuition, in publiec

school operating cost, or...in terms of social SOSE . . 5

fifteen years from now, we will pay this bill ison
It is, of course, the prerogative of the Srate Legislature to saddle
the public with such a future public burden, provided they do so in
conformance with the Constitution. That they have not done.

Another aspect of this public question bears emphasis. 4s a
country which is re-examining our history and fucure as a home for
persons of all nationmalities and culturss, we cannot forget the role
that che public schools have played providing unity to our community

of immigrants. To insure that we do not fractionalize into 2 country

—————————————————
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of ethnic groups without shared goals and ideals, all of our social

and public institutions must work to profit from our cultural diversity
while working toward common interests. The institution which must
continue to assume the greatest respomsibility is the public school.

We must remember that we strive to form a more perfect union and that
the union comprises individuals. Our endeavor to create such a sqciety
will be frustrated if we deny a discrete group of children the chance
to develop their individuality. The public schools are the essential
element in that development. As J. Glenn Gray has stated:

The schools can at best seek to do their share in the

task that concerms every other institution in our society.

For if the development of individuality is the most com-

prehensive goal of our time and must be proceeded by a

deep-going experience of community, formal education is

only one of the means to insure either condition. Never-

theless, schools are more and more expected to provide the

essential bulwark against the forces of impersonality,
standardization, ruthlessmess and discontinuity which

threaten us today. ‘

J.G.Gray, The Promise of Wisdom 65 (1968). The statute challenged in
this proceeding seems either designed to breach this bulwark or to
ignore the role that the excluded children are destined to play in
the future of this State.

These practical concerns play little role in the adjudication of
the constitutional issues presented here. Nonetheless;Athey do high-
light the reasoms supporting the conclusion that access to education
is a fundamental right. Access to education not only is closely con-
nected to the free exchange of ideas and information, it is central
and preservative of the conditions which make life in a free society
so precious.

The court will enter an order permanently enjoining the Commis-
sioner of Education from implementing secticn 21.031(a)-(c) of the
Texas Education Code.

The Clerk shall file this memorandum and shall provide counsel

for all parties with a true copy.

DONE at Houston, Texas, chiséljday of Jaly. 1080,

LY

United States District Judge

~Q
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS JUL 211980

HOUSTON DIVISION ~
L JESSEE , CLER:!
gy DEPUT'Y:Ac ; 3; N/

IN RE §
§
ALIEN CHILDREN § MDL:' NG.. 398
§
EDUCATION LITIGATION §
ORDER

In accordance with the Memorandum signed and entered this date,
the court hereby ORDERS:

The plaintiffs' request for a declaratory judgment is GRANTED.
Section 21.031(a)-(c) of the Texas Education Code violates the equal
protection clauée of the fourteenth amendment to the United States
Constitution.

IT IS FURTHER ORDERED THAT the Commissioner of Education, his
employees, agents, successors, assigns and all those acting in con-
cert with him ARE ENJOINED FROM denying the benefits of the Available
School Fund to any children who are over the age of five years and
under the age of 21 years on the first day of September of any scho-
lastic year on account of their status under United States immigration
law.

IT IS FURTHER ORDERED THAT the Commissicner c¢f Education, his
employees, agents, successors, assigns and all those acting in com-
cert with him ARE ENJOINED FROM refusing to permit children who are
over the age of five years and under the age of 21 years on the first
day of September of the year in which admission is sought to attend
the public free schools of the district in which they reside on
account of their status under United States immigration law.

IT IS FURTHER ORDERED THAT the Commissioner of Education, his

employees, agents, successors, assigns and all thosa getine ¢

8]
0
O
o

'

cert witch him ARE ENJOINED FROM refusing to admit children who are
over the age of five years and under the age of 21 years at che
beginning of the scholastic vear to che public free schools of the

district in which they reside free of tuition on account of their

‘Q

stacus under United States immigration law.



Those actions originally filed in the Eastern, Northern and
Western Districts Jf Texas are REMANDED to the transferor courts.
The Clerk shall file this Order and shall provide counsel for

all parties with a true copy.

DONE at Houston, Texas, this the 2( day of Julyiw 1980 .

Drodew Sial,

i1ted States District Judge
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