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SUMMARY

Two aliens, who had been summoned to separate deportation proceedings
in California and Washington and had been ordered deported, challenged
the regularity of those proceedings on grounds related to the lawfulness of
their respective arrests by officials of the Immigration and Naturalization
Service. On administrative appeal, the Board of Immigration Appeals af-
firmed the deportation orders. The Board took the position that, regardless
of the legality of the arrests, evidence of the aliens’ admission of their
unlawful presence in this country was admissible in the deportation pro-
cee. ;s because application of the exclusionary rule to such proceedings
was inappropriate. The United States Court of Appeals for the Ninth
Circuit, sitting en banc, reversed the deportation order against one alien,
holding that the alien’s admission of his illegal presence in this country was
the fruit of an unlawful arrest, and that the exclusionary rule applied in a
deportation proceeding. As to the other alien, the Court of Appeals vacated
the deportation order against him and remanded his case to the Board of
Immigration Appeals for a determination whether the Fourth Amendment
had been violated in the course of his arrest (705 F2d 1059).

On certiorari, the United States Supreme Court reversed. In an opinion
by O’ConnoRr, J., joined by BrackmuN, PoweLL, and Reunquist, JJ., and
joined in pertinent part by Burger, Ch. J., it was held that the exclusionary
rule need not be applied in a civil deportation proceeding, so that an
ad'rmssion of unlawful presence in this country made subsequent to an
alien’s allegedly unlawful arrest is admissible in such a proceeding.
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nan, White, Marshall, and Stevens,
JJ., dissented from this holding.)

Aliens §33 — deportation pro-
ceeding as civil in nature

2. A deportation proceeding is a
purely civil action to determine eli-
gibility to remain in this country,
not to punish an unlawful entry,
though entering or remaining un-
lawfully in this country is itself a
crime; the deportation hearing looks
prospectively to the respondent’s
right to remain in this country in
the future, and past conduct is rele-
vant only insofar as it may shed
light on the respondent’s right to
remain.

Evidence §§ 673, 681 — identity of
defendant as not suppressible
regardless of lawfulness of ar-
rest

3. The “body” or identity of a

defendant or respondent in a crimi-
nal or civil proceeding is never itself
suppressible as a fruit of an unlaw-
ful arrest, even if it is conceded that
an unlawful arrest, search, or inter-
rogation occurred.

Aliens § 33 — deportation — ef-
fect of unlawful arrest
4. The mere fact of an illegal ar-
rest has no bearing on a subsequent
deportation proceeding.

Evidence §681.5 — exclusion —
link between evidence and
unlawful arrest

5. The general rule in a criminal
proceeding is that statements and
other evidence obtained as a result
of an unlawful, warrantless arrest
are suppressible if the link between
the evidence and the unlawful con- -
duct is not too attenuated.

SYLLABUS BY REPORTER OF DECISIONS

Respondent Mexican citizens were
ordered deported by an Immigration
Judge. Respondent Lopez-Mendoza
unsuccessfully objected to being
summoned to the deportation hear-
ing following his allegedly unlawful
arrest by an Immigration and Natu-
ralization Service (INS) agent, but
he did not object to the receipt in
evidence of his admission, after the
arrest, of illegal entry into this coun-
try. Respondent Sandoval-Sanchez,
who also admitted his illegal entry
after being arrested by an INS
agent, unsuccessfully objected to the
evidence-of his admission offered at
the deportation proceeding, contend-
ing that it should have been sup-
pressed as the fruit of an unlawful
arrest. The Board of Immigration
Appeals (BIA) affirmed the deporta-
tion orders. The Court of Appeals
reversed respondent Sandoval-San-
chez’ deportation order, holding that

his detention by INS agents violated
the Fourth Amendment, that his
admission of illegal entry was the
product of this detention, and that
the exclusionary rule barred its use
in a deportation proceeding. The
court vacated respondent Lopez-
Mendoza’s deportation order and re-
manded his case to the BIA to deter-
mine whether the Fourth Amend-
ment had been violated in the course
of his arrest.

Held:

1. A deportation proceeding is a
purely civil action to determine a
person’s eligiblity to remain in this
country. The purpose of deportaFion
is not to punish past transgressions
but rather to put an end to a contin-
uing violation of the immigration
laws. Consistent with the civil na-
ture of a deportation proceeding,
various protections that apply in the
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context of a criminal trial do not
apply in a deportation hearing.
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OPINION OF THE COURT

Justice O’Connor delivered the
opinion of the Court.t

[1a] This litigation requires us to
decide whether an admission of un-
lawful presence in this country
made subsequent to an allegedly un-
lawful arrest must be excluded as
evidence in a civil deportation hear-
ing. We hold that the .exclusionary
rule need not be applied in such a
proceeding.

I

Respondents Adan Lopez-Mendoza
and Elias Sandoval-Sanchez, both
citizens of Mexico, were summoned
to separate deportation proceedings
in California and Washington, and
both were ordered deported. They
challenged the regularity of those
proceedings on grounds related to
the lawfulness of their respective
arrests by officials of the Immigra-
tion and Naturalization Service
(INS). On administrative appeal the
Board of Immigration Appeals (BIA),
an agency of the Department of Jus-
tice, affirmed the deportation orders.

The Court of Appeals for the
Ninth Circuit, sitting en banc, re-
versed Sandoval’s deportation order
and vacated and remanded Lopez-
Mendoza’s deportation order. 705
F2d 1059 (1983). It ruled that Sando-
val’s admission of his illegal pres-
ence in this country was the fruit of
an unlawful arrest, and that the
exclusionary rule applied in a depor-
tation proceeding. Lopez-Mendoza’s
deportation order was vacated and
his case remanded to the BIA to
determine whether the Fourth
Amendment had been violated in
the course of his arrest. We granted

certiorari, 464 US 1984, 79 L Ed 2d
163, 104 S Ct 697.

A

Respondent Lopez-Mendoza was
arrested in 1976 by INS agents at
his place of employment, a transmis-
sion repair shop in San Mateo, Cal.
Responding to a tip, INS investiga-
tors arrived at the shop shortly be-
fore 8 a. m. The agents had not
sought a warrant to search the
premises or to arrest any of its occu-
pants. The proprietor of the shop
firmly refused to allow the agents to
interview his employees during
working hours. Nevertheless, while
one agent engaged the proprietor in
conversation another entered the
shop and approached Lopez-Men-
doza. In response to the agent’s ques-
tioning, Lopez-Mendoza gave his
name and indicated that he was
from Mexico with no close family
ties in the United States. The agent
then placed him under arrest. Lopez-
Mendoza underwent further ques-
tioning at INS offices, where he ad-
mitted he was born in Mexico, was
still a citizen of Mexico, and had
entered this country without inspec-
tion by immigration authorities.
Based on his answers, the agents
prepared a “Record of Deportable
Alien” (Form I-213), and an affidavit
which Lopez-Mendoza executed, ad
mitting his Mexican nationality anc
his illegal entry into this country.

A hearing was held before an Im
migration Judge. Lopez-Mendoza’
counsel moved to terminate the prc
ceeding on the ground that Lopez
Mendoza had been arrested illegally
The judge ruled that the legality c

+ The Chief Justice joins all but Part V of this opinion.

78



U.S. SUPREME

the arrest was not relevant to the
deportation proceeding and therefore
declined to rule on the legality of
Lopez-Mendoza’s arrest. Matter of
Lopez-Mendoza, No. A22 452 208
(INS, Dec. 21, 1977), reprinted in
App Pet for Cert 97a. The Form I-
213 and the affidavit executed by

Lopez-Mendoza were received into
evidence without objection from Lo-
pez-Mendoza. On the basis of this
evidence the Immigration Judge
found Lopez-Mendoza deportable. Lo-

pezz2Mendoza was granted the option

of ‘§ xi intary departure.

The BIA dismissed Lopez-Mendo-
za’s appeal. It noted that “[t]he mere
fact of an illegal arrest has no bear-
ing on a subsequent deportation pro-
ceeding,” In re Lopez-Mendoza, No.
A22 452 208 (BIA, Sept. 19, 1979),
reprinted in App Pet for Cert 100a,
102a, and observed that Lopez-Men-
doza had not objected to the admis-
sion into evidence of Form 1-213 and
the affidavit he had executed. Id., at
103a. The BIA also noted that the
exclusionary rule is not applied to
redress the injury to the privacy of*
the search victim, and that the BIA
had previously concluded that appli-
cation of the rule in deportation
prc&g;iings to deter unlawful INS
coneXCt was inappropriate. Matter

of Sandoval, 17 I & N Dec 70 (BIA
1979).

The Court of Appeals vacated the
order of deportation and remanded
for a determination whether Lopez-
Mendoza’s Fourth Amendment
rights had been violated when he
was arrested.

B

Respondent Sandoval-Sanchez
\(who is not the same individual who
‘as involved in Matter of Sandoval,

COURT REPORTS 82 L Ed 94

supra) was arrested in 1977 at his
place of employment, a potato pro-
cessing plant in Pasco, Wash. INS
Agent Bower and other officers went
to the plant, with the permission of
its personnel manager, to check for
illegal aliens. During a change in
shift-officers stationed themselves at
the exits while Bower and a uni-
formed Border Patrol agent entered
the plant. They went to the lunch.
room and identified themselves as
immigration officers. Many people in
the room rose and headed for the
exits or milled around; others in the
plant left their equipment and
started running; still others who
were entering the plant turned
around and started walking back
out. The two officers eventually sta-
tioned themselves at the main en-
trance to the plant and looked for
passing employees who averted their
heads, avoided eye contact, or tried

to hide themselves in a group. Those

individuals were addressed with in-

nocuous questions in English. Any

who could not respond in English

and who otherwise aroused Agent

Bower’s suspicions were questioned
In Spanish as to their right to be in
the United States.

Respondent Sandoval-Sanchez was
in a line of workers entering the
plant. Sandoval-Sanchez testified
that he did not realize that immigra-
tion -officers were checking people
entering the plant, but that he did
see standing at the plant entrance a
man in uniform who appeared to be
a police officer. Agent Bower testified
that it was probable that he, not his
partner, had questioned Sandoval-
Sanchez at the plant, but that he
could not be absolutely positive. The
employee he thought he remembere
as Sandoval-Sanchez had been “very
evasive,” had averted his - head,

ity
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be given “a reasonable opportunity
to bf.e present at [the] proceeding,”
bgt if the respondent fails to avail
bxmself of that opportunity the hear-
ing may proceed in his absence. 8
USC §1252(b) [8 USCS § 1252(b)]. In
many deportation cases the INS
must show only identity and alien-
age; the burden -then shifts to the
respondent to prove the time, place,
and manner of his entry. See 8 USC
§ 1361 [8 USCS § 1361]; Matter of
Sandoval, supra. A decision of de-
po@bility need be based only on
"?,_'- wnable, substantial, and proba-
tive evidence,” 8 USC § 1252(b)(4) [8
USCS § 1252(b)(4)]. The BIA for its
part has required only “clear, un-
equivocal and convincing” evidence
of the respondent’s deportability, not
proof beyond a reasonable doubt. 8
CFR § 242.14(a) (1984). The Courts of
‘Appeals have held, for example that
the absence of Miranda warnings
does not render an otherwise volun-
tary statement by the respondent
1nadmissible in a deportation case.
Navia-Duran v INS, 568 F2d 803,
808 (CA1 1977); Avila-Gallegos v
INS, 525 F2d 666, 667 (CA2 1975):
ChavezRaya v INS, 519 F2d 397,
399-401 (CA7 1975). See also Abel v
U;ﬁ-\d States, 362 US 217, 236-237,
4 “x=d 2d 668, 80 S Ct 683 (1960)

(search permitted incidental to an

arrest pursuant to an administrative

warrant issued by the INS); Galvan

v Press, 347 US 522, 531, 98 L Ed

911, 74 S Ct 737 (1954) (Ex Post

Facto Clause has no application to

deportation); Carlson v Landon, 342

US 524, 544-546, 96 L Ed 547, 72 S

Ct 525 (1952) (Eighth Amendment

floes not require bail to be granted

1Sr; ctertam diepgrtation cases); United

ates ex rel. Bilokumsky v T
\ US 149, 157, 68 L Ed 221, 44 S Ge oy
,‘ 1923) (involuntary confessions ad-
Y .
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missible at deportation hearing). Ip
short, a deportation’ hearing is in.
tended to provide a streamlined de.
'termi.nation of eligibility to remain
in this country, nothing more. The
purpose of deportation is not to pun-
ish past transgressions but rather to
put an end to a continuing violation
of the immigration laws.

III

[3] The “body” or identity of a
defendant or respondent in a crimi-
nal or civil proceeding is never itself
suppressible as a fruit of an unlaw-
ful arrest, even if it is conceded that
an unlawful arrest, search, or inter-
rogation occurred. See Gerstein v
Pugh, 420 US 103, 119, 43 L Ed 24
54, 95 S Ct 854 (1975); Frishie v
Collins, 342 US 519, 522, 96 L Ed
541, 72 .S Ct 509 (1952); United
States ex rel. Bilokumsky v Tod,
supra, at 158, 68 L. Ed 221, 44 S Ct
54. A similar rule applies in forfei-
ture proceedings directed against
contraband or forfeitable property.
Sge, e.g,, United States v Eighty-
Eight Thousand, Five Hundred Dol-
lars, 671 F2d 293 (CA8 1982); United
States v One (1) 1971 Harley-David-
son Motorcycle, 508 F2d 351 (CA9
19?4); United States v One 1965
Buick, 397 F2d 782 (CA6 1968).

" [4] On this basis alone the Court
of Appeals’ decision as to respondent
Lopez must be reversed. At his de-
portation hearing Lopez objected
only to the fact that he had been
summoned to a deportation hearing
following an unlawful arrest; he en-
tered no objection to the evidence
offered against him. The BIA cor-
rectly ruled that “[t]he mere fact of
an illegal arrest has no bearing on 2
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subsequent deportation proceeding.”
In re Lopez-Mendoza, supra, re-
printed in Pet for Cert 102a.

IV

(5] Respondent Sandoval has a
more substantial claim. He objected
not to his compelled presence at a
deportation proceeding, but to evi-
dence offered at that proceeding. The
general rule in a criminal proceed-
ing is that statements and other
evidence obtained as a result of an
unlawful, warrantless arrest are
suppressible if the link between the
evidence and the unlawful conduct
is not too attenuated. Wong Sun v
United States, 371 US 471, 9 L Ed
2d 441, 83 S Ct 407 (1963). The reach
of the exclusionary rule beyond the
context of a criminal prosecution,
however, is less clear. Although this
Court has once stated in dictum that
“[i}t may be assumed that evidence
obtained by the [Labor] Department
through an illegal search and sei-
zure cannot be made the basis of a
finding in. deportation proceedings,”
United States ex rel. Bilokumsky v
Tod, supra, at 155, 68 L Ed 221, 44 S
Ct 54, the Court has never squarely
addressed the question before. Lower
court decisions dealing with this
question are sparse.?

In United States v Janis, 428 US
433, 49 L Ed 2d 1046, 96 S Ct 3021
(1976), this Court set forth a frame-
work for deciding in what types of
proceeding application of the exclu-
sionary rule is appropriate. Impre-
cise as the exercise may be, the
Court recognized in Janis that there
is no choice but to weigh the likely
social benefits of excluding unlaw-
fully seized evidence against the
likely costs. On the benefit side of
the balance “the ‘prime purpose’ of
the [exclusionary] rule, if not the
sole one, ‘is to deter future unlawful
police conduct.” ” Id., at 446, 49 L Ed
2d 1046, 96 S Ct 3021, citing United
States v Calandra, 414 US 338, 347,
38 L Ed 2d 561, 94 S Ct 613, 66 Ohio
Ops 2d 320 (1974). On the cost side
there is the loss of often probative
evidence and all of the secondary
costs that flow from the less accu-
rate or more cumbersome adjudica-
tion that therefore occurs.

At stake in Janis was application
of the exclusionary rule in a federal
civil tax assessment proceeding fol-
lowing the unlawful seizure of evi-
dence by state, not federal, officials.
The Court noted at the outset that
“[iln the complex and turbulent his-
tory of the rule, the Court never has

1. The Court of Appeals brushed over Lo-
pez's failure to object to the evidence in an
apparently unsettled footnote of its decision.
The Court of Appeals was initially of the view
that a motion to terminate a proceeding on
the ground that the arrest of the respondent
was unlawful is, “for all practical purposes,”
the same as a motion to suppress evidence as
the fruit of an unlawful arrest. Slip opinion,
at 1765, n 1 (Apr. 25, 1983). In the bound
report of its opinion, however, the Court of
Appeals takes a somewhat different view,
stating in a revised version-of the same foot-
note that “the only reasonable way to inter-
pret the motion to terminate is as one that
includes both a motion to suppress and a

motion to dismiss.” 705 F2d 1059, 1060, n 1
(1983).

2. In United States v Wong Quong Wong,
94 F 832 (Vt 1899), a district judge excluded
letters seized from the appellant in a civil
deportation proceeding. In Ex parte Jackson,
263 F 110 (Mont), appeal dism’d sub nom.
Andrews v Jackson, 267 F 1022 (CA9 1920),
another district judge granted habeas corpus
relief on the ground that papers fxnd pam-
phlets used against the habeas petitioner In a
deportation proceeding had been unlawfully
seized. Wong Chung Che v INS, 565 F2d 166
(CA1 1977), held that papers obtained by INS
agents in an unlawful search are inadmissible

in deportation proceedings.
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applied it to exclude eviden .
civil proceeding, federal ocre g:zrtrtla%
428 US, at 447, 49 L Ed 2d 1046, 96
S Ct 3021 (footnote omitted). Two
factors in Janis suggested that the
deter}'ence value of the exclusionar
rL}le in the context of that case wa)s,
slight. First, the state law enforce-
ment officials were already “pun-
1shed”.by the exclusion of the evi-
dence in the state criminal trial as a
result of the same conduct. Id., at
448, 49 L Ed 2d 1046, 96 S Ct 3021
Second, the evidence was also ex-.
cl::. ble in any federal criminal
trixthat might be held. Both fac-
tors suggested that further applica-
tion of t}}e exclusionary rule in the
fefieral civil proceeding would con-
tribute little more to the deterrence

of un :

< tllfli:Vflclésionscil(lllct bty state officials. be to use evidence in the civil d

Pats e Sime 1o the balance, tation proceeding. Moreover, he e

“condadadly Te1s Ply on the loss of contrast to Janis, the agenc’ oﬂge" 11n

idence.” Id., at 4:%1123 ri,dégh;iblleozg- z;lho eﬂ‘eCt'f%l SEnua aiiéSthr:

o , f , the same officials who

TG Al T Gl e S e ey

et l'kef this cost out- ognized in Janis, the exclusiona -

il lkely social benefits rule is likely to be most eff e
e through application of when applied to such "intiasg\trlevre

the exclusionary rule i
he . NS by ;
civil proceeding.y ey sl by SR

ceeding is a civil comple

pqssible criminal prosefut;:r?n;ntc;) ta
this extent it resembles t}’le civ'(l)
proceeding under review in Janil
The INS does not suggest that ths'
e_xclusxonary rule should not cone
tinue to apply in criminal proceed-
Ings against an alien who unlawfu]] :
enters or remains in this country
a}?d the.: prospect of losing evidenc);:
t at might otherwise be used in
cr1m1pal prosecution undoubtedla
supplies some residual deterrent ty
unlav.vful conduct by INS ofﬁcialo
But it must be acknowledged th:£
only a very small percentage of ar-
rests of aliens are intended or ex-
i)_ected to lead to criminal prosecu-
ions. Thus the arresting officer’s
primary objective, in practice, will

NG Nonetheles
0 :  INc s, several
[1b] While it seems likely that the significantly reduc: rt?ueoltililczll‘yf?litt?l_’s-

detez=e ; g
a u?_—'..‘::rc; :iileleiof gpplylng the ex- rent value of the exclusionary rule
cee&iflgs e 1;1 }f_portatlon pro- I1n a civil deportation proceeding
il et e 11gl'1er _than it First, regardless of how the arrest is'
hege is also quite clear effected, deportation will still be pos-
Sy S ascostsnwoul-d l?e very sible when evidence not derived di-
Jlai twe . Applying the rectly from the arrest is sufficient to
M1 S g ei*st to the benefits support deportation. As the BIA has
e excf uding concededly recogmzed, in many deportation pro-
Pl cethrom a deportation ceedings “the sole matters necessary
i concl’u ve e‘refore.reach the for the Government to establish are
sion as in Janis, the respondent’s identity and alien-
age—at which point the burden

The likely det
y deterrence value of the shifts to the respondent to prove the

exclusionary rule in d
. ary eportation pro- ti
\Ceedmgs is difficult to assess. Onpthoe N e of E

Nl : Matter of Sandoval, 17 t
X lvil deportation pro- 79.-Since the perso’n arfdgzi(il\inlz;(; 2f
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the respondent are not themselves
suppressible, see supra, at 6-7, the
INS must prove only alienage, and
that will sometimes be possible us-
ing evidence gathered independently
of, or sufficiently attenuated from,
the original arrest. See Matter of
Sandoval, supra, at 79; see, eg,
Avila-Gallegos v INS, 525 F2d 666
(CA2 1975). The INS’s task is simpli-
fied in this regard by the civil na-
ture of the proceeding. As Justice
Brandeis stated: “Silence is often
evidence of the most persuasive
character. . . . [Tlhere is no rule of
law which prohibits officers charged
with the administration of the immi-
gration law from drawing an infer-
ence from the silence of one who is
called upon to speak. . . . A person
arrested on the preliminary warrant
is not protected by a presumption of
citizenship comparable to the pre-
sumption of innocence in a criminal
case. There is no provision which
forbids drawing an adverse inference
from the fact of standing mute.”
United States ex rel. Bilokumsky v
Tod, 263 US, at 153-154, 68 L Ed
221, 44 S Ct 54.

The second factor is a practical
one. In the course of a year the
average INS agent arrests almost
500 illegal aliens. Brief for Peti-
tioner 38. Over 97.5% apparently
agree to voluntary deportation with-
out a formal hearing. 705 F2d, at
1071, n 17. Among the remainder
who do request a formal hearing
(apparently a dozen or so in all, per
officer, per year) very few challenge
the circumstances of their arrests.
As noted by the Court of Appeals,
“the BIA was able to find only two
reported immigration cases since
1899 in which “the [exclusionary]
rule was applied to bar unlawfully
seized evidence, only one other case

in which the rule’s application was
specifically addressed, and fewer

than fifty BIA proceedings since
1952 in which a Fourth Amendment
challenge to the introduction of evi-
dence was even raised.” 1d., at 1071.
Every INS agent knows, therefore,
that it is highly unlikely that any
particular arrestee will end up chal-
lenging the lawfulness of his arrest
in a formal deportation proceeding.
When an occasional challenge is
brought, the consequences from the
point of view of the officer’s overall
arrest and deportation record will be
trivial. In these circumstances, the
arresting officer is most unlikely to
shape his conduct in anticipation of
the exclusion of evidence at a formal
deportation hearing.

Third, and perhaps most impor-
tant, the INS has its own compre-
hensive scheme for deterring Fourth
Amendment violations by its officers.
Most arrests of illegal aliens away
from the border occur during farm,
factory, or other workplace surveys.
Large numbers of illegal aliens are
often arrested at one time, and con-
ditions are understandably chaotic.
See Brief for Petitioner in INS v
Delgado, O. T. 1983, No. 82-1271, pp
3_5. To safeguard the rights of those
who are lawfully present at in-
spected workplaces the INS has de-
veloped rules restricting stop, inter-
rogation, and arrest practices. Id., at
7, n 7, 3240, and n 25. These regu-
lations require that no one: be de-
tained without reasonable suspicion
of illegal alienage, and that no one
be arrested unless there is an admis-
sion of illegal alienage oT other
strong evidence thereof. New immi-
gration officers receive instruction
and examination in Fourth'Amend-
ment law, and others receive peri-
odic refresher courses in law. Brief
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for Petitipner 39-40. Evidence seized
through intentionally unlawful con-

82 L Ed 24

Americans_lawfully in this country
We recognize that respondents raise;

duct is excluded by Department of here legitimate and important con

Justxce. policy from the proceeding
for which it was obtained. See Mem-
orandum from Benjamin R. Civiletti
to Hea_ds of Offices, Boards, Bureaus
and D{visions, Violations of Search
and Seizure Law (Jan. 16, 1981). The
INS' also .has in place a procedure
for 1nvgst1gating and punishing im-
migration officers who commit
Fourth Amendment violations. See
Oﬁj;@of General Counsel, INS, U.S.
De, | @»f Justice, The Law of Arrest

Search, and Seizure for Immigratior;
Officers 35 (Jan. 1983). The INS’s
attention to Fourth Amendment in-
tergsts cannot guarantee that consti-
tutlo_nal violations will not occur

but it does reduce the likely deter:
rent value of the exclusionary rule.
Deterrence must be measured at the

margin. . :

Fma}lly, the deterrent value of the
exclgsxonary rule in deportation pro-
ceg@ngs is undermined by the avail-
.abll%ty _of alternative remedies for
institutional practices by the INS
that mi‘ght violate Fourth Amend-
ment rights. The INS is a single
agen~v, under central federal con-
tro\&nd engaged in operations of
broad scope but highly repetitive
charactgr. The possibility of declara-
tory relief against the agency thus
offe'r§ a means for challenging the
vahd1Fy of INS practices, when
standing requirements for bringing
such an action can be met. Cf. INS v
Delgado, 466 US —, 80 L Ed 2d
247,104 S Ct 1758 (1984),

.Respondents contend
tion of the exclusionary iﬁ?et i;ert)zlclz:
essary to safeguard the Fourth
Amendment rights of ethnic Ameri-
ns, particularly the Hispanic-

cerns. But application of th
sionary rule to civil deportat?osx;xl'l;-
ceedlpgs_can be justified only if the
rulq is likely to add significant pro-
tection to these Fourth Amendment
rl.ghts. The exclusionary rule pro-
vides no remedy for completed
wrongs; those lawfully in this coun-
try can be interested in its applica-
tion only insofar as it may serve as
an effective deterrent to future INS
misconduct. For the reasons we have
d‘1scussed we conclude that applica-
tion of the rule in INS civil deporta-
tion proceedings, as in the circum-
stances discussed in Janis, “is un-
likely to provide significant, much
less substantial, additional deter-
rence.” 428 US, at 458, 49 L Ed 2d
'1046,' 96 S Ct 3021. Important as it
is to protect the Fourth Amendment
rlght:s Qf all persons, there is no
convincing indication that applica-
tion of tbe exclusionary rule.in civil
deportation proceedings will contrib-
ute materially to that end.

Qn the other side of the scale, the
59c1al costs of applying the exclu-
sionary rule in deportation proceed-
ings are both unusual and signifi-
cant. The first cost is one that is
unique to continuing violations of
the la.w. Applying the exclusionary
rule in proceedings that are in-
tgnded not to punish past transgres-
sions but to prevent their continu-
ance or renewal would require the
courts to close their eyes to ongoing
violations of the law. This Court has
never before accepted costs of this

character in applying th i
ol ying the exclusion-

Presumably no one w

ould argue
_that the exclusionary rule shouldgbe
invoked to prevent an agency from
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ordering corrective action at a leak-

note omitted). Precisely the same

ing hazardous waste dump if the can be said here. Sandoval is a per-

evidence underlying the order had
been improperly obtained, or to com-
pel police to return contraband ex-
plosives or drugs to their owner i
the contraband had been unlawfully
seized. On the rare occasions that it
has considered costs of this type the
Court has firmly indicated that the
exclusionary rule does not extend
this far. See United States v Jeffers,
342 US 48, 54, 96 L Ed 59, 72 S Ct
93 (1951); Trupiano v United States,
334 US 699, 710, 92 L Ed 1663, 68 S
Ct 1229 (1948). The rationale for
these holdings is not difficult to find.
“Both Trupiano and Jeffers con-
cerned objects the possession of
which, without more, constitutes a
crime. The repossession of such per
se contraband by Jeffers and Trupi-
ano would have subjected them to
criminal penalties. The return of the
contraband would clearly have frus-
trated the express public policy
against the possession of such ob-
jects.” One 1958 Plymouth Sedan v
Pennsylvania, 380 US 693, 699, 14 L
Ed 2d 170, 85 S Ct 1246 (1965) (foot-

3. Sandoval was arrested on June 23, 1977.
His deportation hearing was held on October
7, 1977. By that time he was under a duty to
apply for registration as an alien. A failure to
do so plainly constituted a continuing crime. 8
USC §§1302, 1306 [8 USCS §§ 1302, 1306].
Sandoval was not, of course, prosecuted for
this crime, and we do not know whether or
not he did make the required application. But
it is safe to assume that the exclusionary rule
would never be at issue in a deportation
proceeding brought against an alien who en-
tered the country unlawfully and then volun-
tarily admitted to his unlawful presence in an
application for registration.

Sandoval was alse not prosecuted for his
initial illegal entry into this country, an inde-
pendent crime under 8 USC §1325 8 USCS
§1325). We need not decide whether or not
remaining in this country following an illegal
entry is a continuing or a completed crime

son whose unregistered presence in
this country, without more, consti-
tutes a crime? His release within
f our borders would immediately sub-
ject him to criminal penalties. His
release would clearly frustrate the
express public policy against an
alien’s unregistered presence in this
country. Even the objective of deter-

ring Fourth Amendment violations
should not require such a result. The
constable’s blunder may allow the
criminal to go free, but we have
never suggested that it allows the
criminal to continue in the commis-
sion of an ongoing crime. When the
crime in question involves unlawful
presence in this country, the crimi-
nal may go free, but he should not
go free within our borders.* i

Other factors also weigh against
applying the exclusionary rule in
deportation proceedings. The INS
currently operates a deliberately
simple deportation hearing system.
streamlined to permit the quick res
olution of very large numbers O
deportation actions, and it is agains

under §1325. The question is academic, O
course, since in either event the unlawfu
entry remains both punishable and contint
ing grounds for deportation. See 8vU51
§1251(aX2) [8 USCS § 1251(aX2)]-

4. Similarly, in Sure-Tan, Inc. v NLRB, —
US ——, 81 L Ed 2d 732, 104 SCt (1984
the Court concluded that an employer can |
guilty of an unfair labor practice in his dez
ings with an alien notwithstanding the aliep
illegal presence in this country. Retrospecti
sanctions against the employer may accor
ingly be imposed by the NLRB to further t!
public policy against unfair labor practic
But while he maintains the status of an il
gal alien, the employee is plainly not entitl
to the prospective relief—reinstatement a
continued employment——that probably wot
be granted to other victims of similar unf

labor practices.
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;Wense’ available and where prob-
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this bgckdrop that the costs of the
exclusionary must be assessed. The
costs pf applying the exclusionary
rule, like the benefits, must be mea-
sured at the margin. -

lems already exist with th
‘ ; e us
dilatory tactics.” Matter of Sax?dgf

val, 17 I & N, at
omitted). at 80 (footnote

This so
The average immigration judge Sionaryberfllz’ssseislin Tnt e
handles about six deportation hear- agency that i
g Tty ti .would have to adminjs.
gs per day. Brief for Petitioner 27, ter the rule in at least th inis
n 16. Neither the hearing officers trative tiers of its eaa : IF et'admlms_
nor the attorneys participating in not be brushed off li }I:S Sl
those h?arings are likely to be well ; ik
versed in the intricacies of Fourth The BIA’s concerns are reinforced
Amendment law. The prospect of by the staggering dimension of the
. pr.obler.n that the INS confronts. Im-
2xclixfonary rule might significantly migration officers apprehend over
shange and Somplicatedhe chavatior one million deportable aliens in this
of th.ese proceedings. The BIA has cguntry every year. Id, at 85. A
%escrlbed the practical problems as 51r_1gle agent may arrest many illegal
libire: o ahetr}s every day. Although the in-
2 - vestigatory burden justi
Absent the applicability of the the comm?ssion of co(ilosi?tt?t(i)gnjalisu'fy
exclusionary rule, questions relat- lations, the officers cannot be ‘2:::
_ing to gleportability routinely in- pected to compile elaborate, contem
. volve simple factual ~allegations POraneous, written reports ’detailing-
_ ;nd matters of prqof. When the circumstances of every arrest. At
ourth Amendment issues are present an officer simply completes a
raised at deportation hearings, the “Record of Deportable Alien” that is
;esult is a d.ivel_"sion of attention 1ntroduced to prove the INS’s case at
rom the main issues which those the deportation hearing; the officer
proceedings were created to re. rarely must attend the hearing
iplve, both in terms of the exper- Fourth Amendment suppression-
r;s:; of the administrative decision 1¢2rings would undoubtedly require
: &l{s and of the structure of the considerably more, and the likely
igi;‘ws‘eat:chaccoénm?date inqujries ?;rd_en on the administration of the
g card fan seizure questions. : mzlg_ratlon laws would be corre-
A eyl
> o] i i
the issues are not clerarl;ndzvf?rluceg Flpally, e adpances it
and in which there is voluminous Tt soone
testimony.. ... The . eneuing. de. excllzlswnar).r rule to deportation pro-
l'flys and inordinate amount of ceedmgs. e Ll T
time spent on such cases at all ?uppre§swn i o T
B e S ormation that had been obtained
Fhe effective administration of thn gntlrely Tk SR i R
X{nmigration SRRy a: 1rtl crowded and confused circum-
ficulamly Beradk 1202 Sprocs 53 stances. Though the INS agents are
eding instructed to follow procedures that
adequgtely protect Fourth Amend-
ment interests, agents will usually
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be able to testify only to the fact
that they followed INS rules. The
demand for a precise account of ex-
actly what happened in each partic-
ular arrest would plainly preclude
mass arrests, even when the INS is
confronted, as it often Iis, with
massed numbers of ascertainably il-
legal aliens, and even when the ar-
rests can be and are conducted in
full compliance with all Fourth
Amendment requirements.

[1c] In these circumstances we are
persuaded that the Janis balance
between costs and benefits comes out
against applying the exclusionary
rule in civil deportation hearings
held by the INS. By all appearances
the INS has already taken sensible
and reasonable steps to deter Fourth
Amendment violations by its officers,
and this makes the likely additional
deterrent value of the exclusionary
rule small. The costs of applying the
exclusionary rule in the context of
civil deportation hearings are high.
In particular, application of the ex-
clusionary rule in cases such as San-
doval’s, would compel the courts to
release from custody persons who
would then immediately resume
their commission of a crime through
their continuing, unlawful presence
in this country. “There comes a
point at which courts, consistent
with their duty to administer the
law, cannot continue to create barri-
ers to law enforcement in the pur-
suit of a supervisory role that is
properly the duty of the Executive

and Legislative Branches.” United
States v Janis, 428 US, at 459, 49 L
Ed 2d 1046, 96 S Ct 3021. That point
has been reached here.
Vv

We do not condone any violations
of the Fourth Amendment that may
have occurred in the arrests of re-
spondents Lopez or Sandoval. More-
over, no challenge is raised here to
the INS’s own internal regulations.
Cf. INS v Delgado, 10fs , 80
L Ed 2d 247, 104 S Ct 1758 (1984).
Our conclusions cencerning the ex-
clusionary rule’s value might
change, if there developed good rea-
son to believe that Fourth Amend-
ment violations by INS officers were
widespread. Cf. - United States Vv
Leon, — US ——, 82 L Ed 24 677,
104 S Ct —— (Blackmun, J., concur-
ring). Finally, we do not deal here
with egregious violations of Fourth .
Amendment or other liberties that
might transgress notions of funda-
mental fairness and undermine the
probative value of the evidence ob-
tained’ Cf. Rochin v California, 342
US 165, 96 L Ed 183, 72 S Ct 205, 25
ALR2d 1396 (1952). At issue here is
the exclusion of credible evidence
gathered in connection with peaceful
arrests by INS officers. We hold that
evidence derived from such arrests
need not be suppressed in an INS
civil deportation hearing.

The judgment of the Court of Ap-
peals is therefore reversed.

5. We note that subsequent to its decision
in Matter of Sandoval, 17 L. & N. Dec. 70
(1979), the BIA held that evidence will be
excluded if the circumstances surrounding a
particular arrest and interrogation would ren-
der use of the evidence obtained thereby *“fun-
damentally unfair” and in violation of due
process requirements of the fifth amendment.
Matter of Toro, 17 I. & N. Dec. 340, 343 (BIA

1980). See also Matter of Garcia, 17 L. & N.
Dec. 319, 321 (BIA 1980) (suppression of ad-
mission of alienage obtained after request for
counsel had been repeatedly refused); Matter
of Ramira-Cordova, No. A21 095 659 (BIA
Feb. 21, 1980) (suppression of evidence ob-
tained as a result of a night-time warrantless
entry into the aliens’ residence).
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: Nep SEPARATE OPINIONS
Justice Brennan, dissenting. Justice White, di ti
, dissenting.

I fully agree with Justice Whi
that under th i e e V
S indegll es?lr;}zil};s;zecslevelo[p}eq by exclusionary rulgagoe};ofjt thatl e
States v Janis, 428 US 433as49 rIllltEGd Sy Sy proceedirfpsp me
2d 1046, 96 8 € 091 o) d cause I believe that the concl§: of
United States v Calandra 41/ and - the majority is based upon e
» 414 US  rect assessment of the cIc))sts 2?1511;5:

338, 38 L Ed 2d 561, 94 S ©
! , ¢ 613, 66 ;
Ohio Ops 2d 320 (1974), the exclw. 5 of aPplying the rule in such

SiOIilzai-y rule must apply in civil de- proceedings, I respectfully dissent.!
f};); a;elsélo proceedings. However, for The paradigmatic case in which
o ige ns set fqrth tpday in my the exclusionary rule is applj d1C~
Letﬁs‘it?g °Pm§gnLl%§hzléted States v When the prosecutor seekf pt:)e uSIS
it —, ¢ 677, 104 S evidence illegally obtai :
S)Eclusio’n irselﬁ‘l’e téxe basis for the e}x;forcement oﬂicﬁals iimﬁ;is lggsel?rvlv
: rule does not derive chief in a crimi : 4
from its effectiveness d criminal trial. In oth
. terrent, Classes of : gt
but is instead found ias s =% cases, the rule is appl
n the require- ble only wh Seay: PP
ments of the Fourth Am e Y when the likelihood of de-
itself : endment terring the unwanted
ruﬁa wlctgd‘-ns;v of the exclu_.1510pary weighs the societal costsc oilrlx?usstedo%t-
et f:h (;;Jurse, require affir- exclusion of relevant e\Ir)id .
this case fe?ierafl'lita of':AIpreals. . :I1J5nited States v Janis, 428 User‘;gg.
) 1 w enforcement 4,49 L Ed 2 ; /
officers arrested res / d 1046, 96 S Ct 302
. pondents Sando- (1976). Thus,” ’ .
val-S : o el us, the C ;
violagrc:ghegf a’:;ld’ LOI}?)ez-Mendoza in number of situationsourl;etfu}s?zg’ t(;n 5
meatis Thelr bourth Amend- tend the exclusionar’y' rule to e
e R ‘de subsequent admis- ceedings other than the ecri Tl
At e s)c,a i‘;lllatmwfguel securt;i.pursu- gial itself. For example, in cégg: a\}
e ! L arrests in civil Powell, 428 US 4 ’
- ;’Osit:vilozlsé)rpc?gdmgs would, in 1067, 96 S Ct 30376(?’97%5)9 tIlJ’l Eg o
The Go;lernm:znt,rmge those rights. held that the deterrent e;fecte fou}ft
Sta ‘f&‘bears ann bqu Fhe United rule would not be reduced b : ft :
the ¥6urth Ameng 1gaf.;10n to obey ing to allow a state prisonerytrel}ls'-
tion is not lifted s_merllt, that obliga- gate a Fourth Amendment cl i
Wbl ginp y because the federal habeas corpus proc da'lm 57
of the Immigratign cers were agents he was afforded a fullpangef i
fopSEm o band Naturahzg- portunity to litigate it in stateaur e
dence obtain’ed by t}fc?;aui%i:he' e csiimilarly,in e (?;)IL:;.
to be used in civi ers was dra, 414 US 33 y
el :e In civil deportation pro- 561, 94 S Ct 613,82563(5)1};i<§3 8OpI; gid3gg
(1974), we concluded that “[alny in-

1. I also question th
S Court’s findi i

el e s finding that conclusi i iti

| ;  fis on. Brief f
evidence. Ante, at —JEC 82“}.. Eglgzlis’silstﬁg the . over, the fact lﬁiatoz}\}:s:;)so?:rag,on'8: i
n 1. The Court of Ap, Rt .  opnior

L 7 Bl ween the time of the sli ini

e at he had and the bound R
; b ! ound volume has never beft
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? > Government did not seek review of i is “unsettled.” See ante, at ,n1,82L Ed
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PRI

. INS v LOPEZ-MENDOZA
82 L Ed 2d 778

cremental deterrent effect which The exclusionary rule rests on the
might be achieved by extending the Court’s belief that exclusion has a
rule to grand jury proceedings is sufficient deterrent effect to justify
uncertain at best.” And in United its imposition, and the Court has not
States v Janis, supra, we declined to abandoned the rule. As long as that
extend the exclusionary rule to bar is the case, there is no principled
the introduction in a federal civil basis for distinguishing between the
proceeding of evidence unconstitu- deterrent effect of the rule in crimi-
tionally seized by a state law en- nal cases and in civil deportation
forcement officer. In all ‘of these proceedings. The majority attempts
cases it was unquestioned that the to justify the distinction by asserting
illegally seized evidence would not that deportation will still be possible
be admissible in the case-in-chief o_f when evidence not derived from the
the proceeding for which the evi- illegal search or seizure is indepen-
dence was gathered; only its collat- dently sufficient. Ante, at S2 L
eral use was permitted. Ed 2d 788-789. However, that is no less
true in criminal cases. The suppres-
in no sense “collate ral” The major- sion of some evidence does not bar

ity correctly acknowledges that the prosecution for the Cri?e’ peay
“primary objective” of the INS agent Imany cases even though some evi-
is “to use evidence in the civil depor- dence is suppr%sed.a conviction will
tation proceeding” and that “the nonetheless be obtained.

agency officials who effect thg unlaw- The majority also suggests ao
ful arrest are th.e sare oﬁimalliavts{ho the fact that most aliens elect volun-
sub§ eq%ently'brmg e depoz 103 tary departure dilutes the deterrent
e SAR%; até_— me,nt like- effect of the exclusionary rule, be-
24 8 d S thagvfIfIrSl agents are cause the infrequency of c}}a]lenges
?Yilrs;e (t:gzcebissmess of cgnducting to admission of evidence will mee}x}n
searches for and seizures of illegal that “the conseqllllencf%s f,rom t 131

aliens for the purpose of bringing point of view of the ofiicer's overa
about their deportation.” Brief for arrest and deportation record will bg
Petitioner 37. Thus, unlike the situa- ?81;13}.1: -Antte, atthat : Bxia%rliatd 20f
tion in Janis, the conduct challenged : 1s true ] . ); ;
here falls within “the offending offi- apprehended aliens elect voluntary
cer’s zone of primary interest.” 428 departure, while a lesser number g¢
US, at 458, 49 L Ed 2d 1046, 96 S Ct through civil deportation proceed-
3091, The majority nonetheless con- 1S and a still smaller numbert}a]ri‘
cludes that application of the rule in criminally prose_cu'tefi. However, tha
such proceedings is unlikely to pro- fact no more d1m1n1§hes the impor
vide significant deterrence. Because tance of the exclusionary sanctior
INS agents are law enforcement offi- than the fact that many crumn;]a
cials whose mission is closely analo- defendants plead guilty dilutes th
gous to that of police officers and rule’s deterrent e.ﬂ'ect in crimina
because civil deportation proceedings  Cases. The Qossxbxl}ty of exclusion ¢
are to INS agents what criminal evidence quite obviously plays a paz
in the decision whether to contes

trials are to police officers, 1 cannot 1 dec t ont
agree with that assessment. either civil deportation or criminz
S

Civil deportation proceedings are
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prosecution. Moreover, in concen-
trating on the incentives under
which the individual agent operates
to the exclusion of the incentives
under which the agency as a whole
operates neglects the “systemic” de-

terrent effect that may lead the officers or the policies of their de-
agency to adopt policies and proce- partments,” United States v Leon,
dures that conform to Fourth US, at —, 82 L Ed 2d 677,
Amendment standards. See, e.g., 104 S Ct , it seems likely that it
Dunaway v New York, 442 US 200, was the rule’s deterrent effect-that
221, 60 L Ed 2d 824, 99 S Ct 2248 led to the programs to which the
(1979) (Justice Stevens, concurring).  Court now points for its assertion

= ; that the rule would have no deter-
'Ig majority believes “perhaps

created incentives for the agency to
ensure that its officers follow the
dictates of the Constitution. Since
the deterrent function of the rule is
furthered if it alters either “the be-
havior of individual law enforcement

= s rent effect. ) :
m{@Rimportant” the fact that the y .
INS®has a “comprehensive scheme” The' suggestion .t}'lat alternative
in place for deterring Fourth remedies, such as civil suits, provide
Amendment violations by punishing adequate protect.lon _is }mrealistic.
agents who commit such violations, Contrary to the situation in criminal
but it points to not a single instance ¢ases, once the Government has im-
in which that scheme has been in- Properly obtained evidence against
voked.? Ante, at ———— 82 [, Ed 2D illegal alien, he is removed from
2d 789-790. Also immigr’ation of. the country and is therefore in no
ficorsran instruct,ed and examined Position to file civil actions in federal
in Fourth Amendment law, and it is Ccourts. Moreover, those who are le-
suggested that this education is an- 82ly in th.e Sty but are none-
other reason why the exclusionary theless.subjected to illegal searches
rule is unnecessary. Id., at — . 82 L, and seizures are likely to be poor,
Ed 2d 789. A contrary lesson could uneducateq, and‘ many will not
be discerned from the existence of = SPeak English. It is doubtful that the
these programs, however, when it is th_reat o_f civil suits by these persons
recalled that they were instituted will strike fear into the }_xeafts. of
durjne “a legal regime in which the thpse \fvho enforce the Nation’s im-
cas@md commentators uniformly migration laws.

sanctioned t.he invocation of the rule It is also my belief that the major-
in deportation proceedings.” Lopez- ity exaggerates the costs associated
Mendoza v INS, 705 F2d 1059, 1071 with applying the exclusionary rule
(CAE? 1983). Thus, rather than sup- in this context. Evidence obtained
pprtmg a conclusion that the exclu- through violation of the Fourth
Sionary rule is unnecessary, the exis- Amendment is not automatically
tence of these programs instead sug- suppressed, and any inquiry into the
gests that the exclusionary rule has burdens associated with application

2. The Government suggests that INS disci- ever, that any of these officers were disci-
plinary rules are “not mere paper proce-

s plined for Fourth Amendment violations, and
dures” and that over a period of four years 20 it appears that the 11 officers who were termi-
officers were suspended or terminated for mis- nated were terminated for rape or assault.
_conduct toward aliens. Brief for Petitioner 45, See Brief for Respondent 60, n 42

n 28. The Government does not assert, how- g ;

'
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. in this coun-
: t take ‘unregistered presence In L7
of the exclusionary rute ﬁusUnited try, without more, COHSt}f“g; 23
that fact into account. ‘me.” Ante, at . 82
States v Leon, supra, we have held crime. g t’.on 275 of the Immigra-
e usi cule is mot 790-791. Section 2 e
that the exclusionary . tion and Nationality Act makes
applicable when it %Ctu}l\g clroixxlne to enter the United States
in objective good faith. Thus, 1}f1' tl?l illegally. 8 USC §1325 [8 USCS
agents neither knew nor shou 1325].* The first offense constitutes
known that they were acting 8 13257 nd subsequent of-
havfrar; to the dictates of the a mxsdeme?.rtlﬁié ?elonies Ibid. Those
ol : ill fenses consti . : 4
t, evidence Wi d this
Fo}clré: sﬁggizgsr:gneven if it is held few ctase}'i 1:hat;1 g;gvih:;nztr:ieolation
no % tute ave
that their conduct was g i:ai(;; place at the time of gnt‘ry_band
; t describe a
iority notes, ante, at hat the statute does no A
AS_EmI?OSr,I )8'2 L Ed 2d 793, continuing offense. Gonzal3fZ7Z (SK%
> : d if it re- 1983). Unite a
idence will be suppressed 1 £ - 1194 (CA9 1979).
i lations © 595 F2d 1192,
sults from egregious VIO e, . has not con-
e Thus, the Ajthough this Court ha
constitutional standards. ) R
i i th suppres- gtryed the statute, 1 o
mechanism for dealing Vit ilized e t this interpretation 1s
i tions exists and 1s utilized, ;. dictum tl'la -
Z;;ifggnl:ly decreasing the fogcz.()f correct, UmtedSS;aI’ieISg dvzg%{l%s’ 7:2358
ST ok ire 405, 408, n 6, -
the majority's predlCthnS" Q % UsS - , I | latively clear that
nces flowing from “even 0C- ¢4 875 and it is relatlivel n
((::(;.Islisoer?:leinvocation of the exﬁluSIO;(i such an %ntergretilt?ﬁo;sy Ilna(;;s;u;ogrtla
le.” Ante, at —, 82 : sistent w1t1} the s
35% I.uAelthough the standard €ur- myoefore, it is s_1m1')1)’ nOt.th(:l caos:_
: ali BIA may not ressing evidence in dep
rently utilized by the BIA 1x that supp C 11 “allo[w] the
be precisely coextensive .Mth tation proceedings Wi the commis-
good-faith exception, any INCremen- . ;.,sna] to continue 1n LUC o
tal increase in the amount” of evi- sion of an ongoing crlrnlet-. o t’hat
dence that is suppressed through i 82 L. Ed 2d 790-791. 13 § 976 o
application of Leon is unlikely to be ;o courts have “Yya26 [8 USCE
significant. Likewise, any difference . Act, 8 USC § 13t liens pre
that may exist between the tWO_St"}n' § 1326], which applies to 2 .
daa;ds is unlikely to increase SIgn_lﬁ' viously deported .Whob entter Oti) -
cantly the number of suppression o 47 the Ux_uted f?tsssf, ki
motions filed. scribe a continuing ofiense.

- 815 (W]
: Bruno, 328 F Supp
jew of the major- States v ; : tes v Alvarads
it Co'rtltirsa;}c,)ttShtehia:Lethat Sandoval’s Mo 1971); United Sta
ity, i

‘ ides in part:
‘- : jon 276 provides in par

3. Section 275 provides in party . d States “1: : Se:l::xnwho—— - BN B0
« A,',y alien who (1) en;ers tt}}:e U:lszsign ated (’1‘)3' has been arrested and deported or ¢

i nB i fter
at any time or place other tha B s e
immigration officers, or (2) eludes cluded an po ) A

Ez,:,n:::lig;spection by imm&g{i:tl(;)nsfaﬁzecse rlS)-y‘); (2) enters, attm%t:itt:d eSnt':tre’s (T!’- . shall
() ‘obfains euityHe }};zadi::;erepresentation tin_\e found "i"'l:)n(;." 8 USC §1326 8 US
wil]fu{lyufglse ("lrtyn(‘)lfsa [crime). . . .” 8 USC guilty of a fe

. . shall be gul i

' 1326). ¥
§ 1325 (8 USCS § 1325). § ‘
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Soto, 120 F Supp 848 (SD Cal 1954);
United States v Rincon-Jiminez, su-
pra (dictum). But see United States v
DiSantillo, 615 F2d 128 (CA3 1980).
In such cases, however, the Govern-
ment will have a record of the prior
deportation and will have little need
for any evidence that might be sup-
pressed through application of the
exclusionary rule. See United States
v Pineda-Chinchilla, 712 F2d 942
(CA5 1983), cert denied, —— US
——, 78 L Ed 2d 343, 104 S Ct 402
(1983) (illegality of arrest does not
bar_gntroduction of INS records to
dell_g:*lstrate prior deportation).

Although the majority relies on
the registration provisions of 8 USC
§$ 1302 and 1306 [8 USCS §§ 1302
and 1306] for its “continuing crime”
argument,” those provisions provide
little support for the general rule
laid down that the exclusionary rule
does not-apply .In civil deportation
proceedings. First,” § 1302 requires
that aliens register within 30 days of
entry into the country. Thus, for the
first 30 days failure to register is not
a crime. Second, § 1306 provides that
only willful failure to register is a
misdemeanor. Therefore, “unregis-
tered presence in this country, with-
out more,” ante, at =— 82 Ls B3R
790 : , does not constitute a crime;
rather, unregistered presence plus
willfulness must be shown. There is
no finding that Sandoval willfully
failed to register, which is a neces-
sary predicate to the conclusion that
he is engaged in a continuing crime.
Third, only aliens fourteen years of
age or older are required to register;
those under fourteen years of age

e to be registered by their parents
I guardian. By the majority’s rea-
Soning, therefore, perhaps the exclu-
lonary rule should apply in proceed-
ngs to deport children under four-

R

82 L Ed 2d
teen, since their failure ‘to register
does not constitute a crime.

Application of the rule, we are
told, will also seriously interfere
with the “streamlined” nature of
deportation hearings because “[nlei-
ther the hearing officers nor the
attorneys participating in those
hearings are likely to be well-versed
in the intricacies of Fourth Amend-
ment law.” Ante, at ——, 82 L Ed 2d
792. Yet the majority - deprecates
the. deterrent benefit of the exclu-
sionary rule in part on the ground
that immigration officers receive a
thorough education in Fourth
Amendment law. ek G —— £ L
Ed#2d —— The implication that
hearing officers should defer to law
enforcement officers’ superior under-
standing of constitutional principles
is startling indeed. - S
-~ Prior to the decision of the Board
of Immigration Appeals in Matter of
Sandoval, 17 I & N Dec 70 (1979),
neither the Board nor any court had
held that the exclusionary rule did
not apply in civil deportation pro-
ceedings. Lopez-Mendoza v INS, 705
F2d, at 1071. The Board in Sandoval
noted that there were “fewer than
fifty” BIA proceedings since 1952 in
which motions had been made to
suppress evidence on Fourth Amend-
ment grounds. This is so despite the
fact that “immigration law practi-
tioners have been informed by the
major treatise in their field that the
exclusionary rule was available to

clients facing deportation. See 1A ¢

Gordon and H. Rosenfield, Immigra-
tion Law and Procedure §5.2¢c at 5-
31 (rev ed 1980).” Lopez-Mendoza v
INS, supra, at 1071. The suggestion
that “[t]he prospect of even occa-
sional invocation of the exclusionary
rule might significantly change and

INS v LOPEZ-MENDOZA
82 L Ed 2d 778

complicate the character of these
proceedings,” ante, at 82 Ed
2d 792, is thus difficult to credit.
The simple fact is that prior to 1979
the exclusionary rule was available
in civil deportation proceedings apd
there is no indication that it 51.gmﬁ-
cantly interfered with the ability of
the INS to function.

Finally, the majority sqggests that
application of the exclusionary r}lle
might well result in the suppression
of large amounts of information le-
gally obtained because of: the
“crowded and confused c1rcu?s-
tances” surrounding mass arrests.
SAnte, at , 82 L Ed 2d 792-793. The
result would be that INS agents
would have to keep a “‘precise ac-
count of exactly what happened in
each particular arrest,” whxicl} would
be . impractical considermg. the
“massed numbers of ascertainably
illegal aliens.” Ante, at : 8_2 L.Ed
2d 792-793. Rather than constituting
a rejection of the application of ?he
exclusionary rule in civil deportation
proceedings, however, this argument
amounts to a rejection of the appli-
cation of the Fourth Amendment to
the activities of INS agents. If_ the
pandemonium attending imml_gr,a-
tion arrests is so great that viola-
tions of the Fourth Amendment can-
not be ascertained for the purpose of
applying the exclusionary rule, tl_)ere
is no reason to think that such viola-
tions can be ascertained for purposes
of civil suits or internal disciplinary

proceedings, both of whi.ch are pro-
ceedings that the majority suggests
provide adequate deterrenc.e against

Fourth Amendment violations. Tbe

Court may be willing to thr9w up its

hands in dismay because it is admin-

istratively inconvenient to d_eter-
mine whether constitutional rights
have been violated, but we neglect

our duty when we subordinate con-
stitutional rights to expediency in
such a manner. Particularly is this
so when, as here, there is but a
weak showing that administrative
efficiency will be seriously compro-
mised.

In sum, I believe that the costs
and benefits of applying thg exclu-
sionary rule in civil deportatxor} pro-
ceedings do not differ in any signifi-
cant way from the costs _and bepeﬁts
of applying the rule in ordinary
criminal proceedings. Unless the ex-
clusionary rule is to be wholly do_ne
away with and the Court’s belief
that it has deterrent effects aban-
doned, it should be applied in _depor-
tation proceedings when ev1den‘ce
has been obtained by deliberate vio-
lations of the Fourth Amendment or
by conduct a reasonably competent
officer would know is contrary to the
Constitution. Accordingly, I dissent.

Justice Marshall, dissenting.

I agree with Justice White that
application to this case of the .ngode
of analysis embodied in the decisions
of the Court in United States v
Janis, 428 US 433, 49 L Ed 2d 1946,
96 S Ct 3021 (1976), and United
States v Calandra, 414 US 338., S8 L
Ed 2d 561, 94 S Ct 613, 66 Ohio Ops
2d 320 (1974), compels the conclu-
sion that the exclusionary rule
should apply in civil deportation pro-
ceedings. Ante, at 82810 Ed 24
— . However, I continue to bt_eheve
that that mode of analysis fails to
reflect the constitutionally mandated
character of the exclusionary rule.
See United States v Leon, at , 82
L Ed 2d 677, 104 S Ct —— (Brep—
nan, J., joined b)é Marsha}l, ._I., 21258—

ing); United States v Janis,
%ag,tl:tgiGO, 49 L Ed 2d 1046, 96 S Ct
3021 (Brennan, J., joined by Mar-
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shall, J., dissenting). In my wiew, a
sufficient reason for excluding from
civil deportation proceedings evi-
dence obtained in violation of the
Fourth Amendment is that there is
no other way to achieve “the twin
goals of enzbling the Judicizry to
avoid the t=zint of partnerskip in
official lawlessness and of assuring
the people—=zll potential victims of
unlawful gowernment conduct—that
the government would not profit
from jts lawless behavior, thus mini-
mizl@® -he risk of seriously wnder-
mining popular trust in govern-
ment.” United States v Calandra,

*

82 L Ed 24

4314 US, at 357, 38 L Ed 24 561, 94 §
(-t 613, 66 Ohio Ops 2d 320 (Bren-
n?an, J, joined by Marshall, J., dis-
géenting). i :

Justice Stevens, dissenting.

Because the Court has not yet
heeld that the rule of United States v
Le=on, — US —— 82 I, Ed 24 677,
104 S &0 —— has any application to
wzarrantless searches, I do not join
thae portion of Justice White’s opin-
ior= that relies on that case. I do,
hev#wever, agree with the remainder
of ~ Ris dissenting opinion.

JOSEPH PATRICK PAYNE, Sr,, Petitioner

v
VIRGINIA

468 US — 821, Ed 24 801,104 S Ct —
[No. 82-6935]
Decided July 5, 1984

Decision: Double Jeopardy clause held to bar state robbery convictio

following prior ‘state conviction for capital murder committed durin
robbery. - B N g

SUMMARY

The Supreme Court of Virginia rejected a defendant’s double Jeopard:
challenge to his conviction for robbery which followed his conviction fo

capital murder committed during the perpetration of the robbery whil
armed with g deadly weapon.

On petition for certiorari, the United States Supreme Court granted the
writ and reversed the judgment of the Supreme Court of Virginia. In a per
curiam opinion éxpressing the unanimous view of the court, it was held that
where conviction of a greater crime cannot be had without a conviction of a

lesser crime, the double Jeopardy clause bars prosecution for the lesser
crime after conviction of the greater one.
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