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Dedt Sir:

We are writing in severe protest of the recently instituted UCI Medical
Center policy of disclosing the names of "undocumented aliens/Mexican
Nationals" to the Mexican Consulate for the purpose of their transfer to
Mappropriate facilities in Mexico" -- i.e., identification and expulsion
of all such aliens coming to us in medical need.

This policy violates our long-held premise that medical care is a right
for all, not simply a priviledge for those who can affiord ute

This policy also violates our medical duty to care for and treat the entire.
patient, and would quickly destroy the doctor/patient relationship of trust
and confidentiality for future patients.

¢

Finally, such patients will soon avoid seeking aid from our facilities except
in the most critical cases; thus pre-natal care, well-baby care, and early
acute care (when treatment is best, easiest, and cheapest) would cease for
such patients. j ;

We deplore this highly unethical practice, and request your assistance in
rectifying the situation before too many individuals are hurt, and before our

reputation with the community becomes too damaged.
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President University A P

of Cali fornia ,\3 . /

Honorable J. bBrown "2
¢

Governor, State of
California




J R ELPERS, MBS
HEALTH OFFICER

SAMTA ANA OFFiCE
645 HORTH ROSS STREET
TELEPHONE: (714) 834-_

Mailing Address: P,0. Box
Santo Ano, Californio 9270.

HEALTH AGENCY

June 1, [977

Fernando Fernandez

Consul General of Mexico

Secretaria de Relaciones Exteriores
Departamento de Proteccion

125 Paseo De La Plaza

Los Angeles, California

Numero: 02272
Expediente: 72-27/524.9 Gen. "77"

Dear Mr. Fernandez:

In late April we met to discuss Mexican nationals who require medical
attention that is currently being provided by the County of Orange.
You have since responded to our visit by outlining certain steps to be
followed to return these individuals to their homeland. As we
discussed, all of these paticnts are currently being cared for at the
University of California Irvine Medical Center in Orange, California.

Attached you will find both a madical and social report which contains
the information you requested in order for you to take the appropriate
action in these cases.

If you or your staff have any auestions, or there is any further
information I can provide please give me a call at (714) 834-7037.

I appreciate your assistance in this mest difficult matter.
Yours truly,

e

Murry L. Rable !
Director, Medical Services Administration
UCIMC Contract

MLC:mm

e¢e: Julhia Arriaza
Robert Berger, M. D.
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HIDALGO & ARANDA
ATTOHRNOYS AT LAW
P, Q. Box 6712
5220 Last Bavarly Boulevard
Los Angelos, California 90022

MANUEL HIDALGO
MANUEL ARANDA JR.

GREGORIO W,

MORENO

T LRPIL NG
(213) 603.4130
(213) 724-5171

ASEDCIATE COUNSEL:
MICHAEL R. COULTER

September 23, 1977

County of Orange

Department of Health

Post Office Box 355
Santa®Ana, Califeornia 92702

Attention:s  Mr. Murryal. Cable
Director, Medical Services
Administration : '
UCIMC Contract e

Re: Mexican National Patients

Gentlemen:

Confirming the results of the meeting at the Mexican
Consulate, September 22, 1977:

This is to confirm our understanding that you approve
the procedures outlined in the atkached probtocol for
the handling of problems involving Mexican HWationals
receiving medical care and treatment through Orange
County medical “facitlities:.

In order to complete documentation, please dircct a
L@izaens (gos

Honorable Mario Tapia
Consul Cencral
q Repuablic of Mexico

' 125 East Paseo de la Plaza
'///’//// Los Angeles, California 90020
This letter should indicate your approval of the
procedureal protocol.

Wo are enclosing a copy of the protocol which, at the
meeting, was accepted and approved.

It appears the only items remaining will be simply
working out mechanics of notification to Consulate
personnel staff of currently treating patients who
need services and/or protection of Consulate repre-
sentation.



County of Orange
September 23, L9507
Page TwO

We are arranging for a meeting with the Catholic Social
Services Director of Immigration, which we understand
has becn involved with Maxicanr Nationals in Orange County .

llopefully the joint cfforts of your good offices, this
office and the Consulatc of Mexico may solve many of the
problems faced by Orange County, the patients, and the
Consulate, and wc look forward to working with you toward
these ends.

Yours very truly,

HIDALGO & ARANDA

~ b g e ol

2 N S ,/’,/’ e
£y .A’/\ é&,ﬁ. e
DON O'DELL
Mal'lager

DOESS
Enclosure



P ROTOCOL FOR REEERRAL SO SME XL CAM AT FONNES

TO MEXICAN COMNSULATE

I8 DEPARTMENT OB RIEALIN S SERVICES

A.. " Bocial Serviees

1. Upon identification of a Mexican national, the
Department of Health Services shall contact a _
staff person at the Consulate General of Mexico.:

2. Together with the Consulate General of Mexico,
develops the discharge plan based upon the
patient's medical needs and condition.

3. Togecthexr with the Consulate General of Mexico,
prepares the patient and relatives for discharge,
furnishing the following information:

(@) Names and addresses of the closest next of
kin of patient.

(b) Probable date of entry into Mexico.
(e} "Port.of entry.
B Medical Staff

1. Shall make the determination of appropriate
discharge plan.

2. Furnish medical information necessary to make
discharge arrangements, stating whether the
patient will be necding special attention and
of what nature.

3. Prepare medical reports.

II. ROLE OF THE CONSULATE GENERAL OF MEXICO

A. TFurnish the Department of Health Services with a list
of Consular officers that will be assigned to the
project. This list will be kept in Nursing Director's
Office.

B. In ordecy to avoid expleitation of the prajectiby
persons who might pose as Consular officers for



their own profit, any Consulat officer will Sseop
at the Nursing Director's office to have his
credentials verified against the list before golng
on ward to visit patients.

he 1ist will be updated as often as Consular
officers change, and at least once a year.

The Consular officers will work closely with hospital
staff to prepare the discharyge plans. The Consulate
General of Mexico will contact the appropriate health
care facility in Mexico and arrange for the patient's
ongoing care, based upon the medical recommendations
supplied. They will recport to the Department the )
conclusion of implemented plans. : b o

III. MISCELLANEQUS SERVICES e

A.

Consent for Minors.

A pumber of Mexican-national children live imithe
United States with friends and relatives while
their parcnts remain in Mexico. These caretakers
often have no official legal guardianship status
and when the children require medical services,
there is no one to give consent. The Consulate
General of Mexico has agreed to obtain parent's
signatures for us or obtain Court Order to be
appointed temporary guardian in the case of an
emergency .

Accident Cases, Litigation, Child Abuse and Other
Problems.

The Mexican Consulate is the attorney in fact for
all Mexican Nationals residing within its juris-
diction. In order to avoid exploitation of ‘the
patient, Consulate representatives will, 1 AP EC=
priate cases, render legal advice to the patient
in order that rights of the Mexican National are
protected. j

All of the above problems should be reforred to the
officers of the Consulate General of Mexico in the
manner described above for discharge planning.
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HUMAN EERVIC tb AGENMTY

211 W, BAMTA ANA BOULEVARD
SANTA ANA, CALIFCRNIA 92701
(714) 833-7007

e tobe gy =ig s,

lonorable Mario Tapia

Consul General \ ‘
Republic of Mexico : T
125 East Pasco detla .Plaza

Los Angeles, California 90020

SUBJECT: ' Transter of Mexican Wational Patients
Dear Scnior "Tapiay

1 appreciate the opportunity of mecting with Don 0'Dell and
Scnior Olvera on the 22nd of September. Based upon that
mecting, attached is a Protocol for referral of the Mexican
Nationals which has been medified to conform with the organi-
zational structure and resvonsibilitics of Orange County.
Individuals to be transferred back to Mexico will always usc
Tijuana for port of entry. Also attached is the updated
information on the individuals we would like to transfor,

I look forward to seeing you this Friday and hope that we can
come to final resolution on these problems,  Thank you very
much for your consideration and help in this matt
Sincerely,

Mo 0 e

Murry L.\Cable, Dircctor
Medical 8Services Administration

M sk

Enclosure
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PROTOCOL FOR REFERRAL OF MEXICAN NATIONALS

TO MEXICAN CONSULATE I'ROM ORANGE COUNTY

MEDICAL SERVICES ADMINISTRATION

o

D.

1

Upon identification of a Mexican national, Medical
Services Administration will contact a staff person
at the Consulate General of Mexico.

Together with the Consulate Gereral of Mexico,
develops the discharge plan bascd upon the patient's
medical needs and condition. -

Together with the Consulate General of Mexico, pre-

pares the patient and relatives for discharge,

furnishing the following information:

(1) Names and addresses of the closest next ef kin
of patient.

(2) Probable date of entry into Mexico.
(4]  DPort of ontiy.

Medical staff in Medical Services Administration will
make the determination of an appropriate discharge plan.

Furnish medical information nccessary to make discharge
arrangements, stating whether the patient will be noeed-

ing special attention and of what naturc.

Prepare medical reports.

ROLE OF THE CONSULATE GENERAL OF MEXICO

N

Furnish Medical Services Administration of the Human
Services Agency with a list of Consular officers that
will be assigned to the project. This list will be kept
with Medical Services Administration's Supervising
Public Health Nurse.

In order to avoid cxploitation of the project by per-
sons who might posc as Consular officers for their
own profit, any Consulat officer Wil s Eopiat s tive
Supervising Public Health Nurse's office to have his
credentials verified against the list before going on
ward to visit patients.

The list will be updated as often as Consular etficers
change, and at least once a year.



D.  The Consular officers will work e¢losely wikth Medieal
Services Administration's staff to prepare the discharge
plang. - The Consulate Ceneral of Moxico will cobbact
the appropriate health care facility in Mexico and
arrange for the patient's ongoing care, based upen the
nedical recommendations supplied. They will report to
Mcdical Services Administration the conclusion of
implemented plans.

TT1T. MISCELLANEOUS_SERVICES

A Conlsent for Minors.

A number of Mexican national children live in the
United States with friends and relatives while their
parents remain in Mexico. These caretakers often have
no official legal guardianship status and when the
children require medical services, there is no one to
give consent. The Consulate General of Mexico: has
agreed to obtain parent's signatures for us or°obtain
Court Order to be appointed temporary guardian in the
case of an emergency.

B. Accident Cases, Litigation, Child Abuse and Other
Problems.

The Mexican Consulate is the attorney in fact for all
Mexican Nationals residing within its jurisdiction.

In order to avoid exploitation of the patient, Consulate
representatives will, in appropriate cases, render legal
advice to the patient in order that rights of the
Mexican National are protected.

C. All of the above problems should be referred to the
officers of the Consulate General of Merxico inm the
manner described above for discharge planning.
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:

M. Harey L, Cabley I)1rvo(/wr

Hedical LBerviorg ndmln Strakion

County of Cuange

211 West Santa Ana Boulevard -k
Santa Ana, California 92701

SUBJECT: TransfTer of HMexican Wational Pabients.

Dear Fr. Cable:

I am looking forward to our next mecting on Friday
October 14, "1997 9n ordzr that =lone viith Hr. in-
nuel quﬂ7r0 our leeal coungellorn, wo may reach the
conclusion of the Protocol for Referral of hex10a
Hationals to Mexican Consulate from Oroage County,
recoived with yeur lotber of Octoher 10, 1977.

Enclosi«d nlease find & list of thetwllficial consel ar
represcentatives authorized in esccordrnce with
paragrarh IT A), B) and ), of the aforementionad

ad

Protocol.

< _;-«-’—’"“‘) P o
Yourg v&ry.trul :
=3

////MHTLO (i p!ﬂ Ponce

Consul General

MO L
M mbe.



SECRETARIA
DE
RELACIONES EXTERIORES
CONSULADO GENERAL
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LEG.
LIC.
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Fontaa 101

LIST OF CFPICTAT, COVSUIAR KEPRUSEIMTATIVES
AUTHORTZTD I ACCURDANCE WITH PARAGRAPH
II 4), B) and C) ¢f the PRUTCCOL TR
RE0TRAT, OF HUX1oAl WATIOHALS 0 HMELICAIL
COUSULATE FROMN ORANGE COUITTY.

RODOLFO K. OLVERA: G. - Conoul
ERNESTO ACEVEBO C. ~ Consnl
ALEJANDRO MAGALION ; 2

OBCAR RUIYZ LLAGUHO



PERSONAL DATA

NAME

ARDRES R

ALA

OTHE

SRDRESSETN ST

ISR O

name:

FRliBPRONE NO'.

SR THELREPHONE - NG,

aAddress

Telephone N,
DATE OF -BEIRTH S5 NG

MARITAT, STATUS

NAME OF

ADDRESS

SPOUSE

LI,

EMPLOYMENT

EMPLOYER

TELEPHONE N

ADDREES

LENGTH OF EMPLOYMENT

RATE OF PAY

GROUP INSURANCE? _INSURANCE

ADBRESS

CARRIER

AUTO INSURANCE? __INSURANCE

CARRIER

 ADDRESS ’
III. DATE OF INCIDENT/ACCIDENT TIME
LOCATION SV
PCLICE INVESTIGATION? __ WITNEGSES?

REASON FOR HCSPITALIZATION

HCSPITAL

TELEPHONE NO.

PATIENT NUMBE I8

RESOUPCES

GROU2 IN5URANCE? AUTO" T

DISABILITY? CTHER AQS

NEURMAL

SER

{CE2

_MEDI-CAL?




HUMAN RIGHTS, TAIR PLAY, PROTECTION OF RIGHTS OF PRIVACY AND THEs GO kRl
BUTIONS OF UNDOCUMENTED WORKLRS TO THE COMMUNITY OF ORANGE COUNTY,

STATEMENT BY DEAN STANLEY VAN .DEN NOORT, UNIVERSITY OF CALIFORNIA AT
IRVINE MEDICAL SCHOOL BEFORE ORANGE COUNTY TASK FORCE ON HEALTH PROBLEMS
OF UNDOCUMENTED ALIENS,...NOVEMBER 28, 1977
UNDOCUMENTED WCRKERS IN CALIFORWIA HAVE BEEN PRESENT IN VARYING NUMBERS
SINCE THE REMOVAL OF THE STATE IRCM MEXICAN CONTROL IN THE 19TH CENTURY.
POPULATION GROWTH IN MEXICO .AND GRCWING DISPARITY IN INCOME BEIWEEN TAE TWO
COUNTRIES HAS INCREASED TIE PROBLEM IN THE LAST SEVERAL DECADES. THE
POPULATION OF MEXICO HAS ’IREB'LED STINCE WORLD WAR II. CCMMON LABOR FOR ONE
- DAY IN MEXICO GENERATES THE SAME INCCME AS CCMMON LABCR FOR OME HOUR IN
UNITED STATES. THERE HAS BEEN NO SERICUS EFFORT TO PREVENT WORKERS AND THEIR
FAMILIES FROM ENTERING THE UNITED STATES. OUR 1,200-MILE BORDER WITH
MEXICO IS FROTECTED BY 1,200 TREASURY AGENTS. BY CCMPARISCN THE 15C0-MILE
BORDER BETWEEM SCUTH AlD NORTH KOREA IS MANNED BY AECUT 15,000 AMERICAN
'TROOPS AND PERHAPS TWICE THAT NUMBER OF SOUTH KCREAN FORCES. . THE 20 10
,30’000 U.S. MARINES IN THE SCUTHWEST PLAY NO ROLE IN EORD?:TR CCNTIRCL.
IT IS OBVIOUS THAT WE ‘HAVE MADE-NO SERIOUS EFFORT TO CONIRCL ENTRY.
OPPORTUNI'HES FOR EMPLOYMENT AEOUND AND, FOR THE MOST PART, DO NOT COMPLIE
V-WI’IH AI'IERiCAN WORKERS WHO WILL NOT WORK FOR LESS THAN $3.00 PER HCUR.
DOMESTIC WORK, RESTAURANTS, CLEANING SERVICES, MUCH L“—IIT.)SCAPE WORK, AND
MUCH LIGHT MANUFACTURING WOULD COME TO A NEAR HALT WITHCUT THE UNCOCUMENTED
WORKER. THE RECREATICNAL VEHICLE INDUSTRY ABANDONED ITS ORIGINS IN THE
MIDWEST AND HAé DEVELOPED IN THE SCUTHWEST LARGELY EEC—“\USE OF THE UNDCC&EJH"ED

==

WORKERS. THESE PEOPLE HAVE 3ECCME A VERY TMFORTANT PART CI THE ECONOMIC
FABRIC OF SCUTHERN CALIFCRNIA. NO SERICUS EFFCRT TO CURTAIL THEEIR BMPLOYIENT
HAS BEEN MADE. IT IS DOUBTFUL THAT THE EFFORTS OF THE IMMIGRATION SERVICE
REACH MORE THAN 1% OF THE UNDOCWMERITED WORKERS. I THINK IT IS FAIR 10 STAIE
THAT OUR UNSPOKEN NATICNAL FOLICY IS TO LET THEM CCME HERE AND TO GIVE THzM
WORK. I DO NOT. SAY THAT IS IS WRONG BUT I DO SAY THAT WE SHOULD RECCGNIZE

P e L e lalasl Kaaa

THAT WE ARE PRESENTLY WOPXTHG I3T=R SUG A FOIECY DESFITE WAantleo Falstiiiac o



pa

TO THE CONTRARY. WITH ONE AGENT PER MILE O}; BORDER,. 0 PENALTY FOR
EMPLOYMENT, AND A WAGE DEFFERENTIAL OF 8:1, WE CANIOT SERIOUSLY BELIEVE

THAT THE UNITED STATES, CALIFOBNIA, OR ORANGE COUNTY CAN STATE THAT WE

HAVE ANY POLICY OTHER THAN TOLERANCE OF THE PRESENCE CF UNDCCUMENTED WORKERS.
IT WOULD BE FAIR TO ASK WHETHER THE STATE OR THE COUNTY BUDGETS ANY FUNDS

TO LAW ENFORCEMENT FOR THE DETECTION AND REPORTING OF UNCERTIFIED WORKERS.

HOW MANY UNDOCUI'IEN’IED WORKERS AND FAMILY MEMBERS ARE THERE IN ORANGE COUNTY?
I WOULD ESTIMATE 100,000. TO BE VERY CONSERVATIVE LET US ESTIMAI= 50,000.
WHAT WOULD IT COST TO PROVIDE STANDARD MEDICAL CARE SUCH AS BLUE CROSS-
BLUE SHIELD TC SUCH A POPULATION? IF ONE ESTIMATES $100/MONTH FOR A FAMILY
OF THREE, THE COST OF MEDICAL .INSURAIICE COMPARABLE TO OURS WCULD BE 20

MILLION DOLLARS FOR 50,000 FECPLE OR 40 MILLION DOLLARS FOR 100,0C0 PEOPLE.

e g e e e

WE DO NOT KNCW WHAT THESE PEOPL}i BUY IN PRIVATE MEDICAL CARE AID WE DO

NOT KNOW WHAT PRIVATIE HOSPITALS SPEMD. LET US GENERCUSLY ASSUME THAT THIS
MAY BE TWO MILLION DOLLARS PER YFAR, UNIVERSITY FUNDS WERE USED TO PAY

FOR MORE THAN‘ ONE MILLION DOLLARS WORTH OF MEDICAL CARE FOR ILLEGAL ALIENS
LAST YEAR, THE COUNTY INITIALLY ESTIMATED THEIR COST AT '4.5 MILLION BUT
WITH A CLOSER LOOK AT THE BOOKS, REVISED THIS DOWN TO 2.5 MILLION. FRCM
ALL SOURCES THEN WE HAVE A COST OF APPROXTMATELY SIX MILLICN DOLLARS (LESS
THAN HALF PAID BY COUNTY) FOR A POPULATION WHICH, IF INDIGENOUS, WOULD COST
20 TO 40 MILLION DOLIARS. EITHER THESE PECPLE UNDERUTILIZE MEDICAL SERVICES
BY NECESSITY OR OUR POPULATION ESTLMATES ARE GROSSLY IN ERROR. I BELIEVE
THE POPULATION-ESTIMATES ARE CONSERVATIVE AND WOULD NOT BE SURPRISED TO FLiD

THAT. THERE ARE 200,000 UNCERTIFIED ALIENS IN ORANGE COUNTY.

IS IT FAIR FOR THE COUNTY TAXPAYER TO BEAR THE BURDEN? WHILE PROPERTY TAES



HAVE SCARED IT IS IMPORTANT TO REMEMPER TWO THINGS: (1) THEY ARE LOVZR
IN.QRANGE COUNTY THAN ANYWHERE ELSE IN CALIFORNTA; AND (2) THAT IJT‘:C?I\TIFB
ALIENS PAY PROPERTY TAXES INDIRECTLY AS RENTERS AS DO MANY THOUSANDS OF
CITIZENS WHO RENT PROPERTY IN ORANGE COUNTY. IF ONE ESTIMATES THAT 25% OF
RENT GOES FOR PROPERTY TAXES, iJSES AN ESTIMATED UNCERTIFIED ALIEN °

- POPULATICON OF 50,000,.._ESTII‘IATES AN AVERAGE FAMILY SIZE OF FOUR, AND AN
AVERAGE MONTHLY RENT CF $250, ONE FINDS THAT UNCERTIFIED ALIENS ARE

CONTRIBUTING APPROXIMATELY 9 TO 10 MILLION DOLLARS TO THE PROPERTY TAX

ROLLS. THEY ARE INELIGIBLE FOR MANY COUNTY SERVICES AND EXCEPT FCR SCHCOOLS
AND MEDICAL CARE PROPABLY ARE NOT A DRAIN ON THE COUNTY TAX ROLLS. IT 1S
“TRUE THAT MANY UNCERTIFIED ALIENS PAY WITHHOLDING AND SCCIAL SZCURITY TAXES
TO THE FEDERAL GOVERMMENT AND ALSO PAY WITHHOLDING AND S{—\LES TAXES TO THE
STATE. FOR THESE PAYMENTS THEY GET PRACTICALLY NOTHING iN REIUVRN., 1% IS
PROPER FOR ALL OF US TO ASSIST. THE CCUNTY IN EFFORTS TO PERSUADE FLDERAL
AND STATE AUTHORITIES TO HELP CARE FOR THE MEDICAL, SOCIAL, AND EDUCATIOHAL
NEEDS OF UNCERTIFIED ALTENS WHO ARE HERE IN RESPONSE TO THE AFrOREMENTICHED

- UNSPOKEN BUT REAL DIAIIMHCY OF TOLERANCE FOR UNCERTIFIED ALTENS.

—
—

HOWEVER, I THINK THAT THIS SUPPORT CAN BE PROVIDED WITHOUT TCO MANY TEARS
FOR THE PROPERTY TAXPAYER IN ORANGE CCUNTY. THE ALLEGED PLIGHT OF THE
ORANGE COUNTY TAXPAYER IS NOT A SUBJECT LIKELY TO GENERATE CREDIBILITY OR

SYMPATHY IN WASHINGTON OR SACRAMENTO.

WHAT ARE THE MEDICAL NEEDS OF THE POPULATION? PEOPLE WHO CCME HERE ARE
GENERALLY YOUNG AND THIS MEANS A HIGH INCIDENCE OF INJURIES, A HIGH BIRTHRATE,
AND LOTS OF CHILDREN. THE FREQUENCY OF SERIOUS INFECTIOUS DISEASES SUCH
AS Tl_JBERCUlOSIS AND PARASITIC INFESTATION IS RELATIVELY HIGH. IN OTHER ASPECTS

THEY RESEMBLE THE INDIGINOUS IiDIGEmNT PCPULATICN WITH THE USUAL Fadwoi CF
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DISEASES, MOST OF WHICH ARE DETECTED IM A LATE STAGE AS A I.{E."DICAL EMERGENCY.
THEY ARE NOT WELCOME IN MOST HOSPITALS AND IN MOST PHYSICIANS' OFFICES. |
FOR THE MOST PART, THEY COME TO UCIMC OR CCOC WHICH IS ALSO OPERATED

BY UCI. AS AN EXAMPLE OF LATE STAGE.IL.LNESS, ABCUT 80% OF ALL DENTAL WORK
AT 'CCOC IS FOR EXTRACTION OF TEETH DESTROYED BY CARIES. THEIR MAJOR |

" BARRIERS TO MEDICAL CARE ARE IGNORANCE, LACK OF ACCESS TO THE ABOVEMENTIONED
SITES, LANGUAGE BARRIERS, AMD FEAR OF DETECTION. AT PRESENT THIS POPULATION
" RECEIVES A QUANTITY OF MEDICAL CARE. WHICH IS PROBABLY SUBSTANDARD IN URBAN
MEXICO. SUCH CARE AS THEY DO RECEIVE IS OF AN ACCEPTABLE STANDARD EXCERE
FOR LANGUAGE AMD FOLLOW-UP PROBLEMS. MANY PATIENTS DO NOT FOLLOW THROUGH

| ». WITH RETURN VISITS FOR NECESSARY CARE. I BELIEVE THAT UNCERTIFIED VJORKE?S
GROSSLY UNDERUTILIZE NECESSARY MEDICAL SERVICES, CUR NEED IS TO FACE 193

g TO OUR RESPONSIBILITIES AMD SEEK ADDITIONAL FUIDS TO SUPPORT AN ACCEPTABLE

STANDARD OF MEDICAL CARE.

RECENT COUNTY MANUE\JERé TO QUALIFY UNCERTIFIED WORKERS FOR MEDI-CAL HAVE
MOCKED THE HUMAN RIGHTS WHICH ARE INEERENT IN THE HELSINKI AGREEMENTS AND
FOR NEGLECT OF WHICH WE PRESENTLY UPBRATD RUSSIA AND SOUTH AFRICA. PEOPLE
HAVE RIGHTS WHETHER THEY ARE CITIZ;MS OR NOT. UNCERTIFIED CITIZENS HAVE
RIGHTS, PARTICULARLY IN A COUNTY WHICH CLEARLY HAS CHOSEN TO TOLERATE IF
NOT ENCOURAGE THEIR PRESENCE. I BELIEVE THAT ANY CONTIACT BETWEEN A PATIENT
AND A HOSPITAL CR A DOCTIOR IS A PRIVATE MATTER. IT MAY BE NECESSARY TO
CaUNICATE THE PATIENT'S NAME AND THE SERVICE PROVIDED TO A THIRD PARTY,
E.G., BLUE CROSS, ORANGE COUNTY GOVERINMENT, OR EVEN THE STATE. HOWEVER,
THIS COI‘E-IUNICATION IS PRIVILEGED AND MUST DEAL ONLY WITH A REIMBURSEMENT

MECHANISM. TO PROVIDE THESE NAMES TO THE INS UNDER ANY GUISE OR LAW IS A
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PROFOUND VIOLATION OF BASIC HUMAN RIGITTS WHICH I REGARD AS ABHORRENT AND

ABHOR THOSE WHO CARRY OUT THIS PROCESS REGARDLESS OF WHO TELLS THEM TO

DO SO. TO PROVIDE THESE NAMES WITHOUT THE PERMISSION OF THE PATIENT TO

THE} MEXICAN CONSULATE IS A FURTHER VIOLATION OF BASIC HUMAN RIGHTS WHICH

TRANSCEND CITIZENSHIP- NO USE OF THIS INFORMATION FOR ANY PURPOSE EXCEPT

BILI_..’ PAYING AND DEMCGRAFPHIC INTORMATION WOULD STAND A SERIOUS CCURT TEST.
UNFORTUNATELY, THE PLAINTIFFS CAN'T SUE, THEIR ADVOCATES HAVE BEEN SLCW

TO. SUE FOR THEM, COURTS ARE SLOW, AND AMERICAN JUSTICE IS MOST JUST FOR THE

z

AFFLUENT. THESE EFFORTS BY THE CCUNTY HAVE CLEARLY CAUSED HANY UNCERTIF
ALTENS TO DEFER NEEDED MEDICAL CARE. WE HAVE CLEARLY CHOSEN TO SUPPCRT
SUFFERING AND IN SOME INSTANCES SEVERE DISABILITY AND DEATH IN AN EFFORT
' TO SHAVE A FEW DOLLARS FROM THE COUNTY BUDGET. WE CANNOT QUANTITATE THIS
SUFFERING OR MEASURE ITS COST. . WE DO HAVE CASE BY CASE INFCRMATION OF
INDIVIDUALS WHO HAVE REFUSED CARE RATHER THAN APPLY FOR MEDI-CAL. WE

DO HAVE INFORMATION THAT MEDI-CAL APPLICATION HAS CAUSED INS TO CONTACT
CERTAIN PATIENTS. WE DO KNOW THAT 20-30% OF CCOC PATIENTS, UCIMC PEDIATRICS

PATIENTS, AND. OBSTETRICAL PATIENTS ARE UNCERTIFIED ALIENS.

FINALLY, AND TO ME LFAST IMPORTANT, IS THE IMPACT THAT DISEASE AMONG
'UNCERTIFIFIED ALIENS HAS ON CITIZES OF ORANGE CCUNTY. WE CO KNOW THAT
POOR PRENATAL CARE AND/OR HOME DELIVERIES WILL GENERATE A SIGNIFICANT
INCREASE IN THE NUMBEIR OF DISABLED CHILDREN WHO REQUiRE CARE AT FAIRVIEW
AND OTHER STATE FACILITIES. THAT IS ONE WAY TO TRANSFER COSTS TO THE STATIE.
WE DO KNOW THAT TUBERCULOSIS IS ON THE INCREASE AMONG INDIGENT U,S.
POPULATIONS II\} URBAN CENTERS INCLUDIHG ORANGE COUNTY. ONE CAN ONLY GUESS-

AT THE FIGURES EUT I WCULD ESTTVMASE THAT A THIRDOR ORANGE COLNTY'S



UNCERTIFIED ALIENS ARE TUBERCULIN FOSIVIVE AND THAT A FRACTION OF THAT THIRD --
PERHAPS 10% - HAVE ACTIVE AND INFECTIOUS TUBERCULOSIS. THAT MEANS THAT
" MERE ARE AT LEAST 1500 UNDETECTED ACTIVE CASES OF TB IN ORANGE COUNTY
ALTENS WHO PROVIDE A SUBSTANTIAL AMOUNT OF DOMESTIC HELP ALD RESTAURANT WORK.
THERE ARE ABCUT 10,000 UNCERTIFIED ALTENS IN ORANGE COUNTY SCHOOLS. SOME OF
THESE CHILDREN HAVE. INFECTICUS TUBERCULOSIS. A SIGNIFICANI NOMBER LIVE

IN HOMES WHERE THERE IS ACTIVE TUBERCULOSIS. THE KNOWN INCIDENCE OF
TUBERCULOSIS IN ORANGE COUNTY IS, TO THE BEST OF MY KNOWLELGE, LOW BUT
INCREASING. BUT IT IS A REAL HAZARD, IT COULD BECCME A SERIOUS PROBLEM,
_ AND MODERN TUBERCULOSIS INCLUDES A REGRETTABLE PROPORTICN OF CASES WHICH
ARE RESISTAT TO TREATMENT. I AM CERTAIN THAT POOR MEDICAL CARE FOR
UNCERTIFIED ALIENS ALSO CONTRIBUTES TO TYPHOID, SHIGELLOSIS, VENEREAL
DISEASE, AMEBIASIS, AWD OTHER SERTOUS BACTERIAL AND PARASITIC DISEASES
WHICH DO NOT RECOGNIZE ALTEN STATUS AND CAN AFFECT INDIGENOUS RESIDENTS
OF ORANGE COUNTY. WE DO NOT HAVE GOOD QUANTITATIVE DATA AND SUCH DATA
AS IS AVAILABLE IS IN THE HANDS OF THE COUNTY. THE COLLECTION OF SUCH DATA
IS IN ITSELF A COSTLY UNDERTAKING. I DO NOT WISH TO EAT IN RESTAURANTS
WITH TUBERCULOUS WATTERS CR TO HAVE TUBERCULOUS DOMESTICS CLEAN My FAMILY
HOME; THERE IS SOME RISK TO THE HEALTH OF THE ORANGE COUNTY NATIVE. BUT

I REGARD THIS AS THE LEAST OF OUR PROBLEMS AND ONE WHICH WE PERFAFS RICHLY
CSERVE N THE FACE OF OUR CALLOUS INDIFFERENCE TO THE REAL HEEDS OF A
* GROUP OF PEOPLE WHO CORRECTLY PERCEIVE THAT THEY ARE WELCOME TN ORANGE

COUNTY AS LONG AS THEY DON'T GET SICK OR WISH TO HAVE CHILDREN.

'10 ATI'ACK THE ILL.JCAL ALIEN BY DIRECT OR INDIRECT DENIAL OF NEEDED MEDICAL

CARE IS A WRETCHED ACT OF HUMAM INJUSTICE. TO PASS THE COST TO: THE STATE
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THROUGH A MECHANISH WHICH VIOLATES A BASIC HJMAN RIGHT OF THE SICK TO A
REASONABLE DEGREE OF PRIVACY IS NO LESS A TRAVESTY. IT ALSO FRIGHTENS THOSE
NOT YET ILL AND SERVES TO DENY FUTURE CARE. TO TRANSFER THE COSTE0E

CARE TO THE UNIVERSITY IS PUBLIC IRRESPONSIBILITY .

AS AN INDIVIDUAL, MY RESPONSE TO TriE ACTIONS OF THE COUNTY IN THE PAST
SIX MONTHS AS IT PERTAINS TO MEDICAL CARE FOR UNCERTIFIED ALIENS IS ONE

OF DISGUST, SHAME, AND ANGER.

THE SINGLE AREA IN WHICH I HAVE SCME SMALL COMPASSION FOR THE CCUNTY IS
IN THE COST OF CHRONIC CARE FOR PATIENTS WITH MAJOR DISABILITY REQUIRING
COSTLY CONTINUING SERVICE SUCH AS HEAD INJURIES IN COI‘LA,TPARAPLEGICS,

AND PATIENTS ON RENAL DIALYSIS. IN ’I"HESE CASES THE PATIENT COR THE FAMILY
SHOULD BE CONSULTED FIRST. WITH TNFORMED CONSENT FRCA THE PATIENT OR
RESPONSIBLE PARTY, APPLICATICN FOR MEDI-CAL BENEF ITS: SHOULD BE MADE. WITH
PATIENCE, PERSUASTON, AND THE COOPERATIVE EFFORTS $0OF THE WGIIVERSITY, I A
CONFIDENT TAAT THIS APPROACH WILL SHIFT SOME COSTS TO STATE AND FEDERAL

SOURCES.

THE PROBLEM IN ORANGE COUNTY IS NOT TO FIND A WAY TO AVOID CURRENT COUNTY

COSTS FOR UNCERTIFIED CITIZENS. THE PROBLEM IN ORANGE COUNTY IS TO RECOGNIZE

. A MAJOR UNMET NEED FOR MEDICAL SERVICES TO ITS INDIGENT POPULATICHN OF WHICH

UNCERTIFIED ALIENS MAY REPRESENT A THIRD. WE NEED TO WORK TOGETHER TO "FILL
THIS NEED AMD TO FORCE THE SFATE T0 1EET IS FINANCIAL RESPCHSIBILITIES.

AN ADVERSARY S’ifATUS BETWEEN UNIVERSITY STAFF AND COUNTY STAFT IS A POOR WAY
TO START THIS PROCESS: AT THE S.ﬁ.,‘-E T ENTHOT ARDICATE A SENSE CE BISYC

DECENCY AND A RESFONSIBILITY TO THE HULAN RIGHTS OF THE SICK IN ORDER TO

FOSTER COUNTY-UNIVERSITY COOPERATION.,



THE IMMIGRANT WORKER:
His right to Medi-Cal and
Other Public Assistance Programs

//(7‘\ A#*&L.&C A c/t‘;/\’zb , \‘r&‘&"h A/GL»'#%.,

The long stancing controversy over the "illegal aliens" living, w?rking,
and receiving public assistence in the United States has been rekindled
and is once again a major isaue among Americans. Underemplcyuent, high
unemployment, and the high cost of living among American workers due to
inflaticnery times has given greater attention to Mexican immigrant
workers employed in the Southwest. In a recent report, the Commissioner
of the Immigration ‘and Naturalization Service disclaimed the idea that
most of the illegal workers are liexican. "At least half the illegal
aliens are now non-llexicans in cities working in.good industry and service

Jobs, making big money. They come from every country in the world,"
he said. :

I. IKTRODUCTION

Nevertheless, of "he 7 to & million immigrant workers in this country,
Mexicans make up 80% of apprehensions by immigrant authorities,< Many

of these Mexican workers are vnjustly hassled and deported because of the
policy set forth .7 the Immigration and Naturalization Service. Hence,

in Los Angeles the Special Committee cn Deportation and Removal of Aliens,
consisting of ten attorneys and a Superior Court Judge, has been instituted
by the Los Angelss County Bar Association to conduct an impartial study

of various allegations relating to the mistreatment of aliens and others
affected by the immigration and naturalization laws.3

A, Crmstitutional Taw

The question which is being dealt with here is rights of a citizen versus
non-ci‘izens o hether non-citizens have equal protection under the
United States Constitution's Squal Protection Clause. In addition, the
llexicen immigrent worker has been faced with more discrimination by
immigration au' horities than those whose raciel or cultural background
allows them to assimilate more easily with the Anglo-American culture.

liexican immigrant workers may numbsr from four to twelve million.4 This
large range is most likely due to the difficulty in estimating Mexican "~
immigrant workers from Chicanos. Since estimates for Chicanos or Spanish
surname citizens run as high as ten million, the differentiation between
the liexicano and thbe Chicano becomes almost impossible without requiring

Someé proof of legal residence. 1In other words, the commmity of nati
Spanish-speakers is one community: lexicanos, ého for 4 a7
another are unable to prove legal residence and Chicanos, who may have

some legal documents which show place of birth within the United States.

The_pu;pcse.of_this paper, then, is to examine the constitutional rights
of yeilcan 1mq1gr?nt wgikerg in receiving free medical care and/or public
assistance under f-deral and state programs, with an emphasis on California!
Medi-Cal program wnich has required an applicant to bemg citizen., It ignla ;

benefits under the & ual Prote
and through historicgl iegal 44

on Clause of the United States Constitution,
decisions.

as past and recent court



II. HISTORICAL BACKGROUND

In examining the constitutional right of every citizen to receive health
care, one usually looks to the Fourteenth Amendment which guarantees that
any person residing in the Uni ted States shall have equal protection
under federal and state laws. Legel arguments as to the protection of
immigrants under the Fourteenth Amendment have been discussed extencively
and have brought forth some major legal decisions. These decisions have
affected the state welfare programs, in that, alternative procedures have
been implemented to include immigrants in health and welfare progrems,
Yet, it is impoi ¢ v to review a few early decisions that influenced
later passages of federal laws.

As early as 1€86, the diccrimination of a Chinese elien was found 5
unconstitutional under the Fourteenth Amendment. In Yick v. Hopkins,

the Supreme Court reversed a decision of descrimination based on alienage
because it was of the opinion that the Equal Protection Clause was of
univer=al application ewrtending to all pergong "within the territorial
Jurisdiction, without : 2pard to nationality."

A later ruling in Tekahashi v. Fish and Came Commission? held that
statutcry class:fications based on aliensgs are unconstitutionally a
"suspect" classification. This early racial distinction may have been
predicted on th: view that a man should not be treated differently because
of a congenital factor over which he has no control, such es, his/her
race, but that alienage is a legal status which is subject to change.8
The standard used in this case is based on the fact that the state created
a "suspect" classification that could injure that person or group SO
classified. Moreover, the discrimination could have interfered with an
exercise of a fundamental right, such as, protection under the Fourteenth
Amendment.

To be sure, these two cases have influenced meny importent decisions that
were made between the 1950's to the present. Although meny cases were
decided outside the state of California, statutes relating to wzlfare
benefits and citizenship have placed the burden of responsibility on
Medi-Cal cdminisirators to comply with these court decisicns.? lievertheless,
the immigrant worker has found difficulty over the years qualifying for
ledi-Cal because ©° the legal residence requirement.

A. Treaties and Tn’ernational Agreemsnts.

Mexican immigration began when the United States and lNexico signed the
Treaty of Guadalupe-Hidalgo which gave the United States possecsion of

the Southwest. Article VIII of the Treaty provided that '"Mexicans now
established in territories previously belonging to iexico . . . shall be
free t. continue where ‘hey now reside. Those who shall prefer to remain
in said territories, may either retain the title riﬁhts of Mexican citizens
or acqulre those of citizens of the United States."lO

Those that did rot declare intention to retain their Mexican citizenship
were assumed to have become United States citizens after one year.
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lany Mexicans crossed the border freely due to the "open door' poliey
between the two nations. No restrictions were established until 1875 and
afterward the first racial discrimination law with the Chinese Exclusion
Act of 1882 wos passednl Thereafter, many laws were pasced to discoursge
"undesirables," (i.e., convicts, idiots, and persons likely to become

a public charge) and to set up quotas.

Meanwhile, imigrant workers remained in the United States without repistering.
For example, in a r:cent Los Angeles Times article, Frank Del Olmo, a

staff writer, reported that his mother had lived in the United States for
fifty years without regiztering with the Immigration and Naturalization
Service before dying in 1962.12 She never registered because she felt

she was here legally due to the "open door'" policy. Under the Alien
Registration Act of 195¢, a form of statute of limitations for illegal
entrants, she would have made her residence legal if she had entered prior

to d g 28, 1940. 1In 1965, the cutoff date was again advanced to June 30,
1948,

Another type of international agreement which encouraged Mexicans to reside
in the United Stetes was the Agricultural Workers Agreement. An Agreement
between vhe United States and lexico on Auvgust 1, 1949, it was stated that
'"Mexican agricul’ural workers who on the effective date of this agreement
are illepally in the United States, may be employed . . . and their
immigration status will be adjusted accordingly (emphasis added).'lk

Furthermore, no acts of discrimination against Mexicans were to be tolerated
and sanitary and medical services were to be provided. The local govenmental
head was t o report injustices so that they could be investigated.

Finally, certain treaties provided that immigrants shall have the same
rights in specified respects as citizens.1? These. rights may be conferrig
on immigrants through the treaty-making power of the federal government.
Rights or privileges so conferped may not be interfered with by the state.l7

In short, tie trecatics and internaticnal agreements between Mexico and the
United States encourzsed Moxican families to work and settle in this country,
The questions of s;/.1 residence and citizenship could have been and were
ignored when the United States needed cheap labor pools. In emphasizing the
various conttibutiocns the immigrant worker makes to our society, the Court
of Criffiths sta*ed that: '"From its inception, our nation welcomed and
drew strength from immigration of aliens. Their contributions to Social
and economic life of the country were self-evident, expecially during the
periods when the deman for human resources greatly exceeded the native
supply. This demand was by no means limited to the unskilled or the
uneducated. "8

B. Inbcrrational .-w and Remedies

International treaties and agreements for the protection of immigrants in
foreign countries evolved during the middle ages and has since been more
clearly interpreted, especially among Western hemisphere nations. MNexico in
its 1847 and 1857 constitution's granted to immigrants the same civil rights
and guarantees as citizens.l9 In 1916, &. de Vattel wrote his theory on
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international protection of the immigrant in which he wrote, '"whoever ill-
treats a citizen (immi_rant) indirectly injures the state, which must protect
that citizen."?0 Of course, this was a European point of view, however,

it provides a be-is upon which theories of state responsibility for injuries
to immigrants cculd be esteblished.

The "Calvo Doctrine' and its corollary, Doctrine of Equal Protection has
generally been accepted as a principle of international law by most Latin
American nations and the United States. Basically, the principal states
that each nation enjoys freedom from interference by other states (nations)
in treatment of immigrants ard that immigrants are entitled to seek redress
for injuries or mistreatment in local courts of that nation in which they
reside.

For example, the writ of habeas corpus or writ of "amparo" in lMexico
guaraniccs an incopendent and impartial assessment of the circumstances
surround:ng a derial of individual freedom of a citizen and an immigrant
alike .2l Furthermore, the Federal Torts Claims Act of 1947 allows citizens
and immigrants tc sue the federal government. The alien must show that a
United States citizen would be entitled to sue the govennment in the
courts of the alien's country: "Citizens or subjects of any foreign
government which accords to citizens of the United States the right to
prosecute claims against their government in its courts may sue the United
States in the courts of Claims if the subject matter of the suit is other-
wise within such court's jurisdiction.'"22

However, the interpretation of this law is liberal, in that an irmigrant
must only show that citizens of the immigrant's government have no more
rights on a particular claim than would be allowed United States citizens
in those courts. And in the case of the lexican immigrant, lMexico's
constitution and civil procedure codes provide for the rights of United
States citizens to litigate.23

Usually the rights ¢” immigrants are sought and judged in the country in
which he is residing. Still a claim may not be satisfied in the manner
mentioned bove, thus the immipgrant may look for assistance from an inter-
natioral tribuncl or the international Law Commission. The "Convention on
International Respcnsibliity of States for Injuries to Aliens" sought to
set forth a constitution for an International Court of Justice.?4 In
Article I, Section 2 (a) the Constitution states, "an alien is entitled to
present an international claim under this convention only after he has
exhaustcd the local rcume” ies provided by the state against which the claim
is made."25

In Articiz 14, pertaining to injuries, the Constitution defines an "injury"
as:

a) bodily or mental harm

b) loss succained by an alien as a result of the death of another

alien

¢) deprivation of liberty

d) harm to reputation

e) destruction of damage to, or loss of property
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f) deprivation of use or enjoyment of property

g) deprivation of means of livelihood

h) 1loss or deprivation of enjovment of rights under a contract
or concession; or

i) any loss or de'riment against which an alien is specifically
protected by a treaty." o

Thus, the conventions purpose was to codify with some particularity the
standards established by international law for the protection of immigrants
from wrongful action of states and thereby to manifest the need to look
toward safeguarding of human rights under new standards of international
law or principles.

In summary, the international treaties and agreements between the United
States and Latin American countries have generally guaranteed protection
against discriminatory practices against immigrants and have sought to
clarify the procedures for redress under international law. As Dawson

-and Head point out, "the Local Remedies Rule, which seeks to avoid inter-
national disputes by requireing aliens to exhaust all reasonably available
avenues of recourse in their host states before invoking the protection of
their own governments, would be of little relevance if states did not accept
the obligation to open their courts and tribunals to alien litigants

on a nondiscriminatory basis with nationals."27!

This section has diccussed some of the important historical documents which
give the lMexican immigrant anearly basis from which his legal rights began.
This historical approach is essential in reviewing the immigrant worker's

right to equal protection under the Constitution. Bert Corona, National
Organizer of C.A.S.A., (An immigrant worker's organization) stated recently,
that the use of a historical approach is important in seeking '"solutions! to
the immigrants problems. WNot to do so, he argued, "is fraud" and further-
more, 'demaging" to the status of the immigrant workers in the United States.28

III. Court Decisions 1948-1970

In the last twent-seven years, the courts have examined and clarified the
legal status of immigrant workers in the United States. The immigrant who
was not able to provide acceptable legal documents proving his legal
residence in California has generally been excluded from ledi-Cal. Although
federal and state health codes requiring that perso s unable to provide for
their own health needs, be permitted to participate in public assistance
programs, it is very likely that mony lexican immigrants are still excluded.

Legal questions which have recently been decided will hopefully allow the
needy to participate in the ledi~Cal program. Accordingly, a review of the
most important decisions pertaining to rights of immigrants is appropriate
at this time.

As mentioned before, in Takahashi v Fish and Game Commission,28 the court
set the stage for other decisions by invalidating a California statute
which bannec the issuance of commercial fishing licenses to '"aliens"
ineligible for citizenship. The states argument: that it had a "special
public interest" in : -otecting its citizen's ownership rights of fish
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swimming within the three mile 1imit.29 The court decided that California
could not discriminate against "aliens lawfully residing" in the state

and furthermore, .iat these residents had as much right to earn a living
as any other citizen.

In addition, the state ergued that it had jurisdiction over the eligibility
for citizenship because it was following in the footsteps of the federal
government. The court, however, ruled that the immigraticn and naturaliza-
tion of aliens lay solely with the federal government. Thus, as the
Villanova Law Review points out, "Takahashi is important not only because
it clearly affirmed tk. proposition that federal supremacy over the
regulation of immigration and naturalization restricts the use of

those powers by the state, but also because it underscored, by way of
dicta, the judicial attitude toward state discrimination against aliens."30

Next, in Shapiro v. Thompson, the court held that a 'citizen" receiving
state aid had the right to travel outside the state and that the compelling
state interest was not substantial. This ruling was later extended to
other cases which will be discussed below.

This may have been one of the first courts to challenge the durational
residence requirement practiced by meny states. The one-year residence
requirement was held unconstitutional because it violated the Bqual
Protection Clause. An argument by the state that immigrants would be
encouraged to move in mass to receive public assistance was not
accepted as fact. The court found that "eny attempt to keep out the
poor people was an invalid legislative purpose.'32 To deny anycne the
right "to migrate, resettle, find a new job, and start a new life,!" the
court opinionec, was to 'penalize those persons who have excercised
their constitutional right of interstate migration." Finally, that the
denial of these '™ sic necessities of life" included denial of medical
care and public ascistance.

Thuc, Shapiro brought to light the importance of public assistance and
medical care to indigent immigrant workers in their time of need. It
could be argusd that the Shapiro court set a precedent for later decisions
which would attempt to interpret the legal status of the immigrant.

In Purdy end Fitzpatric': v State, the California Supreme Court struck
down a provision of the State Labor Code which prohibited immigrant
employment in phlic work projects. Emphasis was rlaced on the irration-
ality of preser ing state resources solely for their supposed owners,

the citizens of the state, when immigrant workers must pay taxes and

in many cases, serve in the armed services. Horeover, imigrants live

and work withir the state, thus contributing to its economic growth.

Any restrictions on employment opportunities would limit the immigrant's
ability to achieve economic security which is '"essential for the

pursuit of life, liberty, and happiness,'35

In applying the "strict scrutiny test," (i.e., testing every possible
argument against the statute), the Purdy court offered the following
explanation: : _
1) immigrant groups and individual immigrants have
consistently been subject to prejudice, and
2) immigrants do not have the right to vote and thus are
denied the most basic means of defending themselves.36
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Classifying the immigrant as ineligible for public employment projgcts
under the argument of a compelling state interest was founé to be in
violation of the Fourteenth Amendment which protects the rights of.
immigrant workers. However, this California decision was not applicable
to other states becaue it was not a controlling decision.

As has been noted, the Shapiro court interpreted modern day thinking on
the rights of imm:i-rants to be no different frol those of citizens.
The Purdy court, similarly, defined the legal status of immigrants in
regards to employment in public jobs. Both courts relied on previous
decisions which had tricd to clarify the constitutionality of state
laws discriminating against immigrant workers.

In a departure from the previous decision, the court held in Conzales
Vo Shea§7 that resident immigrants of the United States and tha State

of Colorado were not eligible to receive benefits under Colorado's

Old Age Pension Plan. The reason: they could not meet the citizenship
requirements. 'While recognizing that aliens are protected by the
Fourteenth Amendmen®, the court had a subscantial interest in upholding
the classification and distinguishing two other district court decisions.
(Leger v. Sailer, 321 R Supp. 250 (&.D. 1970) and (Richardson v. Craham,
313 F Supp. 34 (D. Ariz. 1970C) as not involving Colorado's unique
pension prograii. Concluding that a holding of invalidity might destroy
the entire pension grogram, the court granted the defendants motion for
summary judgerent.'38 '

In other words, the court decided that the stat's pension program was.
more important than the individual interests of Conzales. The factors
which were considered are the state's protection against economic loss
versus the rights of individuals under the traditional Fourteenth
Amendment standards. loreover, in reviewing Conzales, the Duke Law
Journal points out that "at no time did the Gonzales court consider how
the exclusion of the class of immigrants from eligibility for pension
benefits, as opposed to excluding any other group, furthered any
permissivs state interest, Proper equal protection analysis demands that
a choice of a classification involves more than an ability to make a
program politicilly acceptable. 39

In Craham v, RichardSOn,40 the court held that Arizona's statute

denying public assistance benefits to immigrants who had not resided in

the United Stetes for fifteen years was in violation of the equal protection
clause. The court stated that it had rejected the concept that consti-

tutional rights turn upon whether a government benefit is characterized
as a 'right' or as a 'privilege!"4l

Likewise, the court found that the state's concern for "fiscal integrity"
was not sufficiently compelling justification for the denial of welfare
payments to immigrants. The opinion also clarified that alienage is a
"suspect' class’fication and is subject to strict judicial scrutiny.
Hence, discrimi:iation against non-citizens is unconstitutional unless

the state can s.ow affirmatively that the classification serves a
compelling or overriding state interest.42 The mere raticnality of the

legislation is no longer sufficient to support its validity under the
equal protection clause.
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In she-t, the wraham decision, as well as those previously noted, have
contriouted to the much needed clarification of the constitutional
rights of immifrants in the United States. This historical review of. i
the immigrants pursuit for recognition via the legal system as a participant
end contributcr to America's development, has been the result of many
years of suffering and sacrifice. This is n © to say that the previous
courv accounts have cleared the way for total acceptance of the immigrents
status in the United States by individual states. On the contrary,

state public assistance programs probably will have to be convinced

that the immigrant worker does have equal access as do citizens.

IV. Court Decisions 1972-197.

Focusing closer to rscent court decisions which deal with the question
of durational residency requirements by imm egrants, the states of
California and Arizona have both been challenged as to their practices
of discriminaticn. For example, in Cuk v. Brian3 the court held
unconstitutiona® “'e Welfare and Institutions Code of California,
Bection 14005.6 (3), insofar as it requires persons seeking Medi-Cal
benaefits under the medically needy program to be citizens of the United
States gr if immigrants, proof of legal residence in the country for at
least five years.

The three-judge district court held that the statute denied equal
protection under the Fourteenth Amendment. In citing Graham, Judge
Sweig:rt stated that te "California statute was an encrouchment upon
the exclusive federal power over entrance and residence of citizens.
"Accordingly, v~ hold that a state statute that denies welfare benefits
to res. dent al ens und one that denies them to aliens who have not
residel in the United States for a specified number of years violate
the Egqual Protection Clause.'hsd

The court, furthermore, ordered the state to identify those applicants
who were denied Medi-Cal since October 1, 1971 "solely on the grounds of
non compliance with requirements."4® This ruling was applied to the
plaintiff (CUR), the intervener (Maria Utizar) and the immigrants who
were denied liedi-Cal benefits.

As a result, the state argued that the identification and notice to all
involved, approximately 1875 persons,'%ould entail considerable difficulty
and adminiszéative costs of $119,700.%#! 1n response, the court cited

other cases™*® and pursued to argue with the plaintiff: "If the court

were to deny retroactive payments because of increased administrative
costs alone, the stae would never be compelled to repay henefits to which
recipients were later found entitled. As a result, the state would be

cons@stently rewar.ad for its illegal behavior and the plaintiffs denied
meaningful and ce:.rved relief."

Consequently, it could be argued that liexican inmigrants and others in
the same situation applying for Medi-Cal after October 1, 1971 to the
present, need not have resided in the United States within "specified"
number of years. A residency requirement then becomes unnecessary, as
well as unconstitutional. i
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Fortunately, in Memorial Hospital v. Maricopa County,5o the court decided
that such a residency requirement of one year was unconstitutional. The
durational residence requirement of one year by Arizona CountX governments
was found to be in violation of the Equal Protection Clause.’* This
violation creates an "invidious classification" and denies newcomers to
Arizona the "basic necessities of life,"o<

In citing Shapiro, the court found Arizona's durational residence
requirement unconstitutional because it injustly classified indigent
residents eligible for free nonemergency hospitalization or medical
care, i.e., 'residencs who have resided a year or more, and the secongi3
of residents who have resided less than a year, in the jurisdiction.'”’
The second cless was denied welfare aid solely on the basis they could
not meet the residency requirement. Moreover, the statute was unable
to prove a compel.ing state interest in the residency requirement.

What the court made explicitly clear is that '"medical care is an much

a 'basic necessity of life' to an indigent as is public assistance.

It would be odd, indeed, to find that the stae of Arizona was required

to afford (an indigent) public assistance to keep him from discomfort of
inadequate housing or the pangs of hunger, but could deny him the medical
care necessary to relieve . . ., his illness."54 Furthermore, the court
added," . . . to allow a serious illness to go untreated until it requires
emergency hospitalization is to subject the sufferer to the danger of
substantial and irrovocable deterioration in his health."55

In brisf, the courts have responded to the need of clarifying the
state's role ir providing public assistance and medical care to anyone
who presents h.mself/herself to a state agency regardless of the length
of residence. The residence requirement cannot be utilized without the
burden of justification of compelling state interest, which generally
will be very difficult to prove.

Finally, a recent decision by Judge Irving Perluss of the Ninth

District Court ruled unconstitutioral state procedures which require
proof of leggl residence during screening of applicants for public
assistance. The court made clear that benefits cannot be denied or
terminated because the United States Department of Immigration and
Naturalization inforrad California that no records exist on the immigrant
worker's legal status. Unless the individual is under deportation
orders, tz/she is entitled to public assistance without showing proof

of his/her legal entry. : : 2

To sum up, the court decisions which have been discussed here are some

of the most importent decisions that have examined the constitutionality
of unjust laws directed at discriminating against the immigrant workers.
Many questions Lave been reviewed and clarified. More specifically,
California, one of the states which has a large concentration of Mexican
immigrant workers, has had to conform to the new rulings. For example,
probably as a result of Cuk v. Brian, the Welfare and Institutions Code,
14005.5(3) which refer: to Medi-Cal has deleted the words "eitizen of

the United States" from the list of requirements. To be sure, more states
will be doing li%ewise. :
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V. Conclusion -

No one can deny the presence of the Mexican people in these United

States. No one can deny that their labor has been beneficial to develop-
rent of towns, cities, documents, court decisions, and literature, it
becomes obvious that the Mexican immigrant has suffered undue discrimination.
To deny him, as the cour®s have so correctly communicated, his '"basic
necessities of life" is a violation of the Equal Protection Clause of

the United States Constitution.

What is less vnderstandeble is the length of time that the legal system
has taken to Legir to resolve and clarify the immigrant workers status.
The Equal Proteci_un Clause gave equal rights to citizens, as well asto
"any person' within the jurisdiction of these United States. Furthermore,
the inconsistent policies of Immigration and Naturalization Services has
caused confusion and hardship to meny immigrant families. For example,
the INS policy of deporting large numbers of immigrants while simultan—
eously permitting the immigration of Vietnamese, many without legal docu-
ments which are required of Meéxican immigrant workers.

With the _ecent court decisions, the states' public assistance programs
will be pressed to meet the needs of the immigrant worker. Medi-Cal

is but one progrem in one of many states. Similar types of programs in
other states mv-t recognize the problems facing the liexican immigrant
worker.,

In conclusion, as has been established, the Mexican immigrant worker is
treated unjustly and prejudiciously. To deny anyone their inalienable
human rights, regardless of their race or nationality, is unconstitutional.
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