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[January 22, 1973]

Appeal from the United States District Couvt
for the Southern District of Calilornia

»

Before: KOELSCH, LHUFSTEDLER, and GOODWIN,
Cireuit Judges.

HUFSTEDLER, Circuit J udge:

2.

Mallides appeals from a judginent convicting him for ailding

and abetting illegal entry of aliens (18 I.S.C. §2;: 8 US.C
§ 1325). He argucs that the evidence upon which the convietion
was based should have been suppressed as the product of an
unlawful detention and that the evidence was insufficient to sus-
tzin the conviction, We agree with hoth of his contentions.

About 6:00 p.m. on March 6, 1971, two ecity police officers were
patrolling Airport Road in the City of Oeceanside, California.
They saw Mallides’ 1968 Chiysler Tmperial turn right onto Air-
port Road in the vicinity of the airport. Tt was dusk, and the
headlights were on. As the officers’ vehicle passed Mallides’ auto-
mobile going opposite directions, Officers Frey and Shirley saw
that the occupants were six Mexican-appearing males scated thres
in the front and three in the hack seats. Both officers testified
that the occupants were sitting very erect and that they did not
turn to look at the marked patrol car as it passed. The offcers
made a w-turn, activated the red light aund stopped Mallides’
automebile. Upon Officer Frey's request, Mallides produced a valid
California driver liconse. Officor Frey interrogated Mallides’ 1
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sc'ngcrs and discovered that thiey were Mexican nationals without
papers admitting them to this country. Officer Frey testified that
Mallides gave him permission to examine the automobile trunk.
It was empty. In examining the trunk, he saw that the car was
cquipped with partially inflated air shocks. The aliens testified
that Mallides had picked them up at a house in San Diego, Cali-
fornia, about 21 hours after they had illegally entered. There was.
no contrary testimony, and there was no cvidence that Mallides
had any kind of centact with the aliens before meeting them at
the house.

Before the officers stopped him, Mallides was driving normally.

No traffic violation is involved. The basis for the stop and the (Y

detention was the officers’ suspicion that the car contained illegal
aliens. The suspicion was based entirely on the officers’ fleeting
observi atlon that there were six 1_\[0\105111 appcamnﬂ' men in the car_
\\110 sat stifily and who did not look at the pa,trol unit as it

passed. Officer Shivley testified that he made it a practice to stop
“all cars with Mexicans in ‘them that appear to be sitting and

packed in like people in [’\Ialhdes] car,” .

The officers testified and we mchclally notice Yhat there is a
larno \Tc\nnmAmencm goguldtlon in the Oceanside arca. DMexi-
ean-Amoricans as well as other Americans regularly ride in auto-
mobiles, often more than four in a big sedan. It is impossible to
determine from looking at a person of Mexican descent whether
he is an American citizen, a Mexiean natigpal with proper entry
papers, or a Mexican alien without paper& /

The threshold issue is the legality of the initial stop and deten- / : :
'.‘W.

tion. Tn a federal prosceution, the same cousu‘rutlon al stanr‘lards
apply to the conduct of state poliee offiCCTS as ederal officers.

“TL s v. United States (1960 364 U.S. 2

6.)2 Fedcral agents®
cannot coustitutionally stop automobiles systematically or ran
domly on the ehance of discovering something illegal. “It would

1Mallides is not of Mexican origin. e is & naturalized cxtlzen, horn

in Iraq. :
2The stop and detention \\oJ ¢ 1110"':11 under Cnhforma laav applying
Fowrth Amendment concepis. Pcoplc v. Supecrior Court: of Yolo
County (1970) 3 Cal. 3d 807, 91 Onl Rplr. 729; People v. Lingo (1970)
4 C'l App. 3d 661, 83 Cal. Rptr. 755; Pcoplo v, Franklin (1968) 261
Cal. App. 24 703, 68 Cal. Bptr. 231; People v. Henze (1967) 253 Cal.:

"_\1){). '_) { UO‘., 61 (J: 1 1\:1:1,1‘ ')45
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Chrysler Impervial at dusk, sitting eveetly, and noneftiwrned to

Slexander Manaeh Mallides : 3

be intolecrable and unreasonable if a prohibition agont were au-
thorized to stop every automobile on the chance of findiag liquor

‘and thus-subjeet all persons lawfully wsing the highways to the
inconvenience and indignity of such a search.” (Carroll ©. United

States (1925) 267 U.S. 132, 153.) The initial intrusion must be
justified before we reach ’rhe question of the validity of subse-
quent police conduct of a warrantless search of an automobile, ¢
(Coolidge v. New Hampshire (1971) 403 U.S. 443, 463 n.20, dis- &
cussing Chambers v. Maroney (1970) 399 U5, 42.) ;

The Government does not contend that the officers had any
probable cause to stop Mallides’ car. Tt argucs that civewmstances
short of probable couse are enough to justify the stopping of a
vehicle, detention of its ocecupants, and investigatory nierroga-

“tion. The Supreme Court has not yct confronted this question,

but it has considercd the validity of an officer’s stopping, bricfly
detaining, and intcrrogating  a person  encouutered on  foot,
(Terry v. Ohio (1968) 392 U.S. 1; Stbron v. New Yook (196S)
392 U.S. 40.) Although a ped“"irian and an automobiic driver

are not in identical cirecumstances, Jye scg o reason 5ol ';ﬁsiggﬂrg;;
TFourth Amcndment standards should not ’ue_ applisd! in both
T N o8 G -Y‘-v*

person. whose vehicle 1s stopped by )ohc«, ‘mm \\hoa\?’s
rcodom to drive away is restrained is as cffectively “seized”

is the pedestrian who is detained. (Zerry v. Ohdo, supra, 392 U.S
at 16.)

The validity of the stop is tested against two eriteria: Was the
officers’ action justified in its inception? Was the actior “reason-
ably related in scope to the cireumstances which justified the
interference in the first place”? (Id. at 20.) “[I]n justfring the
particular intrusion the police officer must bhe able t¢ point to
specific and articulable facts which, taken together with rational
infercnces from those faets, rcasonably warvant that usion.’;
(Id. at 21.) The faets are measured against an objeetive veason-
able man standard, not by the subjective impressions ¢l the par-
ticular officer. “Anything less would invite intrusions sipon con-
stitutionally guaranteed 1'10ms bu‘.l@(l on nothing more fubstantial
than inarticulate huanches, o (Fd. af 220

—
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We repeat the artieulated’ facts upon which the officery based the

stop: Six Mexican-American anpearing males were riiine in o &%
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ook at the passing patrol ear. From these facts, the offcers
suspected that the occupants were illegal aliens,

Mallides’ conduet was completely innocuoug,s Tested - by any
objeetive standard, there is othing suspicions about 8iX persons
riding in a sedan, The conduct does not hecome sus icious simply
because the skins of the ocenpants are noawhite or heeause: they
sit_up_straight or hecause they do not look at g ‘passing police
car,t :

The Government suggests that the officers had special cxpertise

which escalated the innocent into the potentially eriminal because °

Officer Froy had made 20 to 30 arrests on alien charges in the
Oceauside; arca during the two years preceding this stop. None
of the ecireumstances of those arrests was revealed. Officer ' Frey
did not testify about the number of persons whom he detained
during the same time who were not aliens illegally in this -coun-
try. Officer Shirley deseribed his practice of stopping all ecars
with Mexican-appcm‘ing people in them Jike those in Mallides’
car. Such practices wore roundly eondemned in ‘Davis v, Ifissis-
sippi (1969) 394 U.8. 721 72697, “Invcstigatoryvscizul'os would
subject unlimited numbers of innocent persons to-the harvassment
and ignominy incident to involuntary detention, ‘Nothing is_nore
clear than that the Fourth Amendment was meant ' to prevent
L 1LOICSATC TtTrusions upon the nersonal security of onr citizeniv
“Whothor “these 'ii)ﬁ'usiégf_s)e termed ‘arvests’ o %%ﬁm
edetpntim}i" 5 Again, 1n Davis, the vietin’s deseription of her
asseilant as g “Negro vouth” wag not an objective fact sufficient
to permit the inference that petitioner was connected with the
erime.

e PR L

3The Government adds that the officers testifiod that during the months
preceding the stop thers had heen numerous reports of thefts and burg-
laries in the vieinity of the a2irport. That innocent activity oeeurs in g

high erie ar ';-,l,’ﬂ’l"ﬂ‘iﬁnﬂo ha_.\'ﬁ *igggj_ﬂgqnvm‘cum NOCUOUSs cong&c_ﬁi_;nw
rfele nduct, (Sihron v, New York, sipra, 302 0. n 02; Cimha

aperior Court (1970) 2 Cal. 34 352, 85 Cal. Rptr. 160.) Morcover,
these officers did not burport to malke the stop based on any. suspicion
that the occupants of Maliides’ ear were burgiars or thieves; the stop was
made to investigate the Prescuce of illegal aliens,

1The “furtive gesture” svndrome has heen overextended. (See diseus-
sion, People v. Superior Cowrt of Yolo County, supra, 3 Czal. 3d at 817-
23,091 Cal, Rtz 29, F34-43) Here, the officers coneluded that net

laoking was suspicions, In People v. Williams (1971) 20 Cal, App. 34
A9, 87 Cal, iptr. 615, ilic officor fostifiod that defendant’s looking at an
approaching police car was Suspicious. _ S

Alecander 3 et Mallides
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Neither the Supreme Coutt nop this (:‘ou;;ﬁ‘_llq,;;_gr_-;;";11_;);(;2 el thicks
legality of g detention hased upon_an_officer’s yn
“-‘;G;?m S B L RS e T ST A T v = e
Lion, and we refuse to do so now.5

The stop and dctention were illegal, and the fruig of the illogal

conduct was madmissible, Tt is urnceeessary to explors the claimed
overbreadth of interrogation or the trunk searcly,

ividence to prove the substantive offense was flinsy, With the
exclusion of the illegally obtained evidence, the Government’s case
vanished, :
The conviction is reversed with divections to dismizs the indiet-
ment, ’ :

5In each case where detention has been upheld, there wwoere objective
facts to sustain the policemen’s conclusions. Compare Torry, supra, up-
holding the sbop, with Sibron, supra, invalidating Sibron’s stop and up-
holding that of Peters, Sec also Adams v, Williams (1972) 407 ©.S. 143
(involving a tip by an informer). A sampling of Ninth |Cireait cases
follows: United States v, Reberts (9th Cir, LSRR S W (horder
clicck followed by high speed Hlight and strone odoy of marijuana);
United States v, Jackson (9th Cir. 1971) 448 B.2q 963, cer. denied, ......
18k e (description of robbers in fight matelied that of Persous in de-
tained car which was traveling a probahle cscape ronte); Wado v. United
States (9th Cir. 1972) 457 ¥.24 335 (black male detainec: ab entranece
of pedestrian tunncl by officers responding to g, dispatch that a black
male had just attemnted to molest children in the sme twinel) ; Bushy
v. United States (9th Cir. 1061) 295 17.99 328 (traffic violation, informer,
police radio call); Frye v. United States (9th Cir. 1963) 415 .24 491
(traffic violations); Arnold v, United States (8th Cir. 1967) 852 Bad ¢
(eye witness idrzntiﬁcn!viou); Wartson v. United States (9th e, 1968)
400 I.2d 25, cert. denieq (1969), 396 U.S. 829 (eye witiness 1 eription) ;
United States v. Fallis (9th Cir. 1969} 414 I'.2d 772 ription of
robber matching appellant) ; United States v, Brown (9th Ci 1970) 435
I".2d 702 (appellant and companions seen wearing gloves and antomohile
pvarked in allexvay behind eredit unien) ; United States v Oswald (9th
Cir. 1971) 441 P20 42 (deseription of antomobile matching thas where
mavijuana found in trunk); Unitod States v, Madzil- (Oh) Cip 1971)
445 B.2d 827, vacated on other grounds, 404 T.S, 1010 {spredine anio-
mobile); United States v. Zubia-Sanchez (9th Cir. 1971) 443 .24 1232
(appellant’s automobile scen discharaine passengers aleng lighway im-
nrediately before reaching border patrol checkpoint); Goines +. Craven
(9th Cix. 1971) 448 T.2@ 1236 (tin thad nareoties wele Being soid);
United States v. Blackstock (Oth Cir. 1971) 451 F.2q 908 (report of
apparent possession of marijuang),
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ILLEGAL ENTRY OF ALTENS, AID AND ABET -~ USA v. Mallides
(72-1898; Jan. 22, 1973: Cal.) - Hufstedler: At dusk
Oceanside city police stopped deft.'s Chrysler Imperial
when it turned into Airport Road, after observing that,
beside deft., its occupants were six Mexican-appearing males
who sat very erect and did not turn to look at their
marked police car as it passed. Deft. was found guilty

of 18 USC 1325 aiding and abetting illegal entry of aliens,
after deft.'s car occupants testified that he éicked them
up in San Diego about 21 hours after they had illegally
entered the U.S. from Mexico. REVERSED; the indictment
shall be dismissed. (1) Other than city police officers'’
suspicion that deft.'s car may have contained aliens who
had illegally entered the U.S., there was no reason to stop
it. Federal agents would not have been justified in stop-
ping the vehicle and checking its occupants on this flimsy
pretense. The city police officers were not justified in
doing so. The court takes judicial notice that there is a
large Mexican-American population in the Oceanside area.
Without merit iz the prosecution's countention that the
officers had special expertise which permitted the vehicle
stop and search. Neither the U.S. Supreme Court nor this

court has ever upheld the legality of a detention based
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